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effect of the two orders absolute of the 21st December, 1901, and
the 27th November, 1905, made against the appellants and Sakina
respectively, and which two orders are in effect on decree of the
lator date.

Their Lordships will humbly advise His Majosty thab the
appeals should be dismissed. The appellants will pay the costs.

Appenls dismissed.

Solicitors for the appellants :—Ranken Ford, Ford und Chester.
Solicitors for the respondent i— Sanderson, Adkin, Lee and Eddis.

J. V. W,

KISHAN PRABAD ‘axp orumns (Poainmirss) ¢ HAR NARAIN SINGII
AND oruERs (DEFENDANTS),
[On appeul from the High Court of Judicature ab Allahabad,)
Larives—Fartics to suits—dJdoint Hindu fomily—Mancging members — Suif
to recover dobt due tv members of fomily in family business— Lower of
muanagers to sue alone—.lct No. XV of 1877 (Indian Limitatvon det),
seclion Y- Partics addod uj((r exynry of period of imitalivn.
Whore @ joint famnily business has Lo he currwed on in the interests of the
joint family us u whole, tho managing wembers may properly be vntrusted  with

the powor of making contravts, giviug receiply, and compromising or discharging
claims ordinarily incidental to the businoss ; and whore they are so enlrusted
and empowerod they aro enbitled ag the sole managors of tho mnily husiness
to make in their own names coniracts in tho course of that businoss, und to
maintain suits brought lo enforce those contracts without joining in the suib
with them eitber as plaintifls or de.cudants tho other moembers of the faanily,

Arunackala Pillat v. Vylhialinge Mudaliyer (1) approved. K. P. Kanne
Ligharody v, V, M, Narayanan Somaeyajipad (2), Ramsebulk v. Rumlall Koondoo
(8); Imam-ud-din v. Liladhar (4) and dlegappa Cheite v, Vollian Chelti (5)
distinguished,

In this case the original plaintifls wore the managing members of a juint
family business of money-lending, cnlrusted with and rogularly exorvising the
power of doing everyuhing necessary to carey on tho business. In the courge of
such business thoy contracied in their own names with the dofondunts for a
loan, and on the accounts a halance was siruck hotweon the parties on thoe 9th
August, 1901, In a suib brought by the managing membors un the Sxd Juno,
1804, and therefore within the period of limitulion, Lo rceover the mmouub due, the
other mombers of the fauily wore, on an ol JLLLlOll by the defondants thab the suit

Preaent 1! oldMACD.AL-ll‘ILh Tord Muxgny, de IOBSON, Bir AL ‘ILE
UK W1
and Mr, AMuEn ALL WrLson,

(1) (1862) L L. R, 6 Mud,, ¢ 16681) 1, ,
(¢) (1881) 1. L. R, 3 Niad, '~»ba H (w,u; L g'f, Sean 232
() (16u4) L L. R., 16 Mad,, 83, '
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wag improperly constituted, joiﬁed as plaintiffs on the 99nd August, 1904, aftor
the period of limitation for the suit had expired, and the defence was get
up that under section 22 of the Limitation Act (XV of 1877) the whols suit wasg
barred. ,

Held (raversing the decigion of the High Court) that the suit as originally
brought was properly constitnted ; that the members of the family subsequently
added were unnecessary parties ; and that the suit was consequently not barred,

APPEAL from' a judgement and decres (2nd February 1907)
of the High Court at Allahabad, which reversed a judgement
and decree /24th September 1904) of the Subordinate Judge of
Ghazipur,

The facts of the case are stated in the judgement of their
Lordships, and also in the report of the appeal before the High

Court (Sir Joux Staxuey C. J, and Ste Winoram BURKRITT |

J.) which will be found in I.L. R, 29 All, 311, Skamrath;
Singh v. Kishan Prasad,

The two issues alone material in this appeal were (1)
Whether it is necessary to make other members of the family
parties to the suib: if so, what persons have nob been made parties,
and what is the result of such omission ?

(8) Is the plaintifi’s suit barred by time against all the defend-
ants, or the defendants aforesaid ?

On the facts the Subordinate Judge found that the original
pleintiffs with whom the contract sued on was entered into
were the managing members of the joint family, and as such
were entitled to institute the suit in their own names alone on
behalf of themselves and the other members of the family, He
was of opinion therefore on the above issues that it was not

necessary that all the members of the family should be made

parties to tho suit, or that it should be brought on bebalf of them
all ; that the parties added as plaintiffs by the order of the 8th Sep-
tember, 1904, were unnecessary parties to whom the provisions
of section 22 of the Limitation Act (XV of 1877) were not ap-

plicable; and that the suit was nob barred against any 1ovf‘ the -

defendants. ; ~
On appeal by the defendants that decislon was reversed by

the High Court and the suit. was ‘dismissed. The High Court
judgement will be found ab page 312 of the report above referred
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On this appea] :—

DeGruyther K.C. and B. Dube for the appellants contended
that the contract of loan having been made with the original
plaintiffs only, they alone were cutitled to onforee it; and that
they were entifled as the managing members of a joint Hindu
family to maintain a suit for the recovery of a debt due o the
joint family. Tn that view the suit was not barred hy the law
of limitation. Reference was made to the Limitation Act (XV of
1877) section 22, and schednle 1T, articles 57, 59, 64, 85, 115 and
120 ; and the following eases were cited aud diseussed, Pragi
Lal v. Mazwell (1); Koasturchand Bikirovdas v, Sagarmal
Blrisam (2); Kattusheri Pisharetle Kanna Pisharody v. Vallotdl
Mornakel Narayanan Somayajipad (3); Ramsebul v. Ramlal]
Koondoo (4); Navayan Gop Habbu v. Pandurang Ganu
(6); Gan Sawant Bal Savant v. Narayon Dhond Suvant (G) ;
Ramayys v. Venkataratnam (7); Alagappe Chelti v. Vellian
Chelti (8); and Arunachala Pillai v. Vythialinga Mudaliyor
(9). Reference was also made to Amcer Ali and Woodrofte’s
Civil Procedure Code (Aet 'V of 1908), page 127. Under the
partienlar eircumstances of the case the added plaintiffs should
in equity be considerad parties to tho snit from the date of its
ingtitution ; and in no case onght the snit to have heen wholly
dismissed.

Ross, for the respondent, eontended, mainly for the rcasons
given by the High Court, that the managing members of a joing
Hindu family carrying on a joint family husiness were noy
entitled to maintain a suit in their own names against debtors
of the family without joining with them either as plaintiffs ov
defendants all the obther members of the family., Mo referred
to Hari Gopal v. Gokaldas Rushabashet (10); Angawmutlo
Pillas v. Kolandavelw Pillui (11) ; Mayne’s Hindu Taw, 7th
Ed., page 379 [Lorp Mensuy referved to page 3817; Ramaschuk
v. Bamlall Koondoo (12); and Kalidus RKevddits v. Nuthy,

(1) (1885) I L. R, 7 AlL, 984 (987),  (7) (1835) L, L. R., 17 Madl,, 122 (120),
(2) (189%) L L. R., 17 Bom, 413 (416). (8) (1894) L. T R., 18 Mud, 83,

(3) (1881) I. L R, 8 Mad, 93, (9) (188%) I. T3, R., 6 Mad,, 47 (28),
(4) élSBl) L T. R, G Calo, 815, (10} (1887} 1. L. R., 12 Bom., 158),

(6) (1881) I L. R., & Bom., 635, (LU} (189 T, L. 12, 93 Mad, 90 (104),

(6) {1883) L L, R,, 7 Bom,, 407 (470).  (13) (1431) L. L. R, 6 Calo.,, 816 (835),
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Bhagvan (1). The suit was barred by section 22 of the Limita-
tion Act, and had been rightly dismissed by the High Court.

The appellants were not called vpon to reply.

1911, February 1ste—The judgement of their Lordships was
delivered by

Lorp RoB8ON i~

The question to be determined in this appeal is whether
or not the suit is barred by the Indian Limitation Aet of 1877.

There is no doubt that when first brought, it was well within
the statutory period of three years, but it is contended by the
respondents that it was not then brought by all the proper and
necessary plaintiffs, and that afterwards, when the record was
amended in that respect, the statutory time had expired.

The suit was commeneed by the first three plaintiffs on the
record. They are the managing members of an undivided Hindu
joint family governed by the Mitakshara law, and, as such

managing members, they carry on the business of money-lenders -

together at Hanumanganj in the district of Ballia, as a firm,
under the name and style of Manorath Bhagat Dhana Ram.
The other members of the joint family do not participate in
the management of that business or “shop,” as it is ealled, and
the loan transactions out of which the elaim arises were nego-
tiated and concluded by the members of the said firm alone, with
~the first three defendants, who are also members of another
undivided Hindu family.
The accounts between the parties began in 1895, and balances

were periodically agreed between them uniil the 9th August,
1901, when the last balance was struck and the period of limita-
tion began to run. Onthat date the defendants duly acknow-
ledged the correctness of the balance then appearing in the
plaintiffs’ books, and executed a sarkhat or agreemenf admitting
it to be due and payable by them. It is found by the learned
Subordinate Judge that. this agreement was. made between. the
defendants and the first three plaintiffs, who a,ccordmvly broughs
‘their action for the halance inm question on .the 3rd June, 1904

The defendants objected that all the members of the family to
which the plaintiffs belonged ought to bo joined ~ith thex as

(1) (1583) T, L. R, 7 Bom., 217 (320)-
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plaintiffs. On the 220d August, 1904, the original plaintiffs,
while denying that the other members of the family were necessary
pwties, and alleging themselves to be the proprietors and
managers of the firm, yet with a view to removing the defendants’
objection for what it was worth, praved for leave to add the other
members of the family as plaintiffs. Tieave was accordinaly
given, and the amend ment was made on the 8th September, 1904.
By this time the three years allowed by Act XV of 1877, second
schedule, article 64, had expired, and it became mnecessiry to
determine whether or not the additional plaintiffs were really
necessary parties, because if not, the suit had always been pro-
perly constituted and the time under the statute stopped running
on the 3rd June, 1904, within the three years.

The learned Subordinate Judge of Ghazipur decided in favour
of the plaintilfs, but the High Court for the North-Western
Provinces reversed his judgement. Their Tordships are of
opinion that the judgement of the learned Subordinate Judge
ought to be restored. :

The Tndian decisions as to the powers of the managing mem-
bers of an undivided Hindu joint family are somewhat conflicting.
1t is, bowever, clear that where a business like money-lending has
to be carried on in the interests of the family as a whole, the
managing members may properly he entrusted with the power of
making contracts, giving receipts and compromising or discharging
claims ordinarily’ incidental to the business, ‘Without a general
power of that sort, it would be impossible for the business to be
carried on at all, and there is no reason to doubt the correctness of
the finding of the learned Subordinate Judge that the first throe
plaintiffs here were in fact entrusted with, and regularly exor-
cised, such a power in regard to this money lending business.
He finds in broad terms that all the business relating to the shop
had been earried on in the names of the first throe plainbifls
only, and that all law suits relating to the shop, or the family,
had also been instituted in their names alone.

Is there any principle of law, or any custom applicable to a
case like this, according to which the managing momber:of a
Hindu joint family intrasted with the management of a husiness
must he held incompetent to enforce at law the ordinary business
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contracts they are. entitled to make or discharge in their own
names ? The defeudant is, of course, entitled to insist on all the
persons with whom he expressly contracted bein g made parties
to the suit, and that was dons in the action as originally framed
in this case. There were no other parbies to the contract of the
9th August, 1901, than the respoudents and the first three plaint-
iffs. The respondents are demanding, however, that persons
who are incompetent to inte fore in the business of the contract,
or to give a receipt under it, and are merely interested in its
profits shall be treated as parties mecessary to its enforcement,
The High Court thought there was much to be aid in favour of
the view taken by the Court below, but consilered the matter
concluded by authority. They cited the case of K. P. Kanna
© Pisharody v. V.M, Nurayanan Somayifpad (1) which was a
ease turning on the co-ownership of land. The co-owners were an
association of individuals of which only some brought the action
while others supported the defendants, Knight, C.J,, held that all
the co-owners in such a case must join and that they could not in.
vest the managers of their property with the right to sue in their
own names or in a represenbative eapacity. Their Lordships
think that this proposition, thus broadly stated as to co-ownership,
cannot be applied to the maniging members of a business carried
on for an undivided Hindu joint family. Tt was not so applied
_in the later case of Arunuxchala Pillai v. Vythialings Mudali-
gar (2), where it was stated that the managing member of an
undivided Hindu family, suing a3 such, is entitled to bring a suit
to establish a right belonging to the family without making the
other members of the family parties to the suit.

Stress was loid by the High Court on the judgement in
Ramacbulk v. Bamlall Koondoo, (8), In that case a business
was carried on for the benefit of a Mitakshara family by a firm
consisting of four members of the family. The action in question
was brought by two only of the partners, and the other two were
not added until after the period of limitation had expired. The
Court held that the plaintiffs must fail because all the co-con-
tractors had not been added as plaintiffs, Garth, C.J., says, p.

(1) (1881) L L, R., 3 Mad,, 384, _ () Awsz) 1. T, R, 6 Mad,, 27,
(8) (1881) I, L, R, 6 Calo,, 515,
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824 1% Ifin this case it had been found in the Courb helow as a
fact that the contracet was made belween the defendunt and the two
original pleintifs only there wonld be no difliculty in deciding
in their favour, becauge bhe joinder of the other two plainbiffs
would only haive been a misjoinder, which, by scetion 81 of the
Code of Civil Procedure, is never now fatal to n suit,”  Again
(p. 825) the learned Chuef Justice says == The lower Court has
found in this case that all the four plainbiffs were partmers in
the econcern, und that the dofondants confracied with all jointly.”
It is to he observed Ghab there were other members of the family
who had an equal lamily interest in the profits of the business,
but it was not suggested that they should be joined as plaintiffs
or that thoy were to be treated a4 pariners in the firm of wanng-
ing members.  Tn  the present case, however, the defend-
ants were originally sued by all the partncrs or persons with
whom they had made their conlract, and therefore they cannot
avail thewselves of Ramsehuk’s case ag an authority in their
favour,

The same observabions apply to the case of Imum-wd-din
v. Liladhar (1). There the decision simply was that, except in
the case of an assignment by tho other surviving partner, it is not
competent to one only of two or more surviving partners to sue
for o debt due to the firm,

The deoision in the case of Alagappa Chellti v. Vellian
Chaiti  (2), cited by the respondents, may be supported: on the
gronnl that the single plaintiff in that case was not shown to be
the munaging member of the family or to be the only partner of
the business with which the litigation was coneerned.

Their Lordships think, however, that the proposition there
laid down to the effect that the manager cannot sue without
joining all those inéerested with him, if literally construel, goes
too far,

In the opinion of their Lordships, the original plaintiffs in
this case were entilled, as the sole managers of the family husi-
ness, to make in their own namss, the contracts which guve
rise to the claim, and that they properly sued on such coniracts
without joining the obther members of the fuwmily.

(1) (1892) I L. R, 14 AL, 624, (2) (1894) LLR,, 18 Mad., 35,
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Their Lordships will therefore humbly advise His Maje sty 1911
that this appeal shonld be allowed ; that the decres of the High " gome
Court should be reversed with costs, and that of the Subordinate  PRisap

.
Judge restored. : Har
The respondents will pay the costs of the appeal. Rimane

Appeal allowed.
Solicitors for the appellants :—Barrow, Rogers & Newill,
Solicitors for the respondents :—7. L. Wilson & Co.
J. V. W.

APPELLATE CIVIL. 1910

November 25.

Before Sir Johwn Stanley, Knight, Chief Justice, and Mr. Tustice Baneryi.
SURAJ DIN (JuugeMENT-DESTOR) ». MA HABIR PRASAD
(PURCHASER OF DECREER).*

Ciral Procedure Cods (1882), sections 341 and 349—Fwcention of deerec—Arrest
deblor - Discharge pending an insolvency petition~-Re-arrest tn execution
of the same decree—sdet No. XV of 1877 {Indian Timitation det), schedule
[T, article LT9—dpplication in accordance with law.

Where a judgement-deblor who has been arrested and sent to jail in execu-
tion of a decrea obtaing an uferim rolease under section 349 of thoe Code of Civil
Proceduve, 1982, such @ relonse is nob a discharge under scction 341 of the Code
and doos nob exemph the julgoment-debior from liabilily to he re-arrested in
oxeonbion of tho same decrco. An application, therefore,in such circumstances, for
exocution of the decree by re-arrest of the judgenent-debtor is one in accordance
with law and saves limitation. Shamji Deokaran v, DPoonje Jairam (1) followed.
Seoretary of State for Indin v. Judeh (2) dissented {rom,

Ta1s was an appeal under section 10 of the Letters Patent
from a judgement of Karamar Husaiw J. The facts of the
case appear from the jndgement under appeal, which was as

follows s )

e« The deeree-holder in this case oblained the decree on the I19th
Movember, 1004, The first application was mado on the 6th February, 1905,
The prayer was to have the judgemeni-dobtor arvested, but that application was
ghruck off for dofault, Tho gecond application for execution was rande on the
2nd July, 1905, and the judgemont-debtor was arrested on the 3rd of July and
sent to jail. The judgoment-debtor applied to be declared an insolvent, and
by the order of the District Judge of the 28th July, 1905, an interim order was
passed by the District Judge for the release of ithe judgement-doliior, The
applioation of the judgemecutedebior for a declaration ihinb he was an insolvent

# Appeal No, 84 of 1910 under section 10 of the Letters Patent.
(1) (1902) L L. R, 9 Bom, 663,  (2) (1686) 1. L. R, 13 Cald, 653,
40



