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copies of the documents relicd upon by him, the originals of which
had been inspected by the court of first instance. Both parties
will be at Liberty to adduce any further evidence which may be
relevant to the matters in issue. The plaintiff will pay the costs
of the appeal to this Court and of the abortive appeal to the
District Judge. All other costs will follow the event.

Appeal deereed—cause remanded.

Pl \,IV\ (‘()UN(“IL

ASHIPAQ HUSAIN AND OTLHRH (J UlmqmEm-mamous} o, GAURI BATIAL
(DiCRME-HOLDIGR).
Two appoils consolidated.,
[Ou sppeal from the ITigh Conrel of Jadieature of Allahabad.]
Limitation — Baxcsulion of joiul decrig—Docrve sel aside ez ogainst one of
several joint judgemenl-debturs, against whom ¢ has been ex parto—Decree
passed subsequently against the ovempled parly—Civil Procedure Code

(1882 ), sective 108—0rder on a former application whether res judicaba.

A docree for sale on a mortgage was passed against several defendantbs
jointly on the 26th August, 1900, and made absolute on the 21st December, 1901,
Ag against one dofendant, howover, tho decreo was ex paréfe, and it was sot aside
w3 againgt her on appoeal on tho 11bh March, 1902, Subsequontly, a deoree was
passed on the merits against bhis defendant on thoe 15th August, 1902, and hor
appeal was dismissod by the High Court on the 16th Novomber, 1904, and as
against her that decrco was mado absolute on the 27th Novemboer, 1905, An
application for oxvoution was made against all tho dofendants on the 218t De-
rember, 1008, ased on the deerees of the 25th August, 1900, the 15th August, 1902,
the 16th Novembor, 1904, the 21st December, 1901, and the 27th Novembor, 1905,
The defondants filed an objection to the application on the 7th Februay, 1906,
alleging that they were no parties to the devrees of tho 15th August, 1902, and the
27th November, 1905, and that, as to the deereos of the 25th August, 1900, and the
‘alst December, 1901, they were time barred,

Held (affirming the decision of the Migh Court) that she deovees of the 95th
Aungust, 1900, and the 16th Novemlor, 2004, wero stops in granting the plaiatiff
the relief to which he was ontitled, The latter deeree supplomented and completed
the former, and for tho first thme justified the plaintiff in applying for the joint
oxceution of the deerce.  Wime under the Limitation Ach (XV of 1877) vegan to
run from the date of tho lattor decrce, or rather from tho date it was made
absolute —the 27th November, 1003, and consequently tho application was not
barred.

. Hold, a,lso, that the pluintiff was not estoppod, in the presont proceedings,
by tha order of the 97th Novamber, 1003, ﬂlbllll‘ﬁ}ln 1 hm formex n,pplwwbxon for

-
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execution of the 15th February, 1905, which was based on the decree of the 15th
August, 1902, alone ; whereas the present application was based on the joiht;
effect of tho two orders absolute of the 21st December, 1901, and 1he 27th November,
1905, which were in effect one decreo of the later date, The applications there:
fore were different and the former did nob operate as o res Judicata.

Two consolidated appeals 50 and 51 of 1909 from two decrees
(27th June, 1907) of the High Court at Allahabad, which reversed
orders (17th April, 1906, and 5th May, 1906) of the Subordinate
Judge of Moradabad.

The only question in the appeal was whether or not the
execution of a mortgage decree in favour of the respondent was
barred by limitation, -

The facts are stated in the judgement of their Lordships
and also in the report of the hearing before the High Court
(RicHarDs and GRIFFIN, JJ.), which will be found in I, L.'B.,
29 AlL, 623,

On those facts the Subordinate Judge in his judgement on
17th April, 1906, raid : —

 The decree-holder eontends that he ean count time from the decree cf the
appellate Court of the 16th November, 1904, It hag been noticed that the ex parte
decres was seli aside so far as Sakina was concerned. The case was reheard on the
erits as betwoen the plaintifl and her only, and the decree of the 15th August,
1902, was passed as between the plaintiff and her only. She appealed from thig
decree, and the High Court decree was confined between her and the plaintiff only,
The defendants {objectors) were not parties to the decree of the firsh eourt of the
15th August, 1802, nor to thab of the High Court of the 16th November, 1904, The
cases referred to by the deerce-holder, Nur-ul-Hasan v, Muhammad Hazan (1),
Basant Lal V. Najm-un-nissa Bits (2) and Bam Lal v. Jagarnath (3), are distin~
guishalle, in that in cach of ihem the decres itself was under question before tha
appellate court, though all the persons who were parties before the firgt court
were not before the appellato Court, Here neither the deores of the 35tk August,
1900, nor thab by which ib was made absolute, that is, the decres of the 21gt Tes
cember, 1901, was subject of the appenl, 1t may be added thab while Ssking's
appeal against the order refusing her applicarion of section 105 was befors {he
court, ‘and again whon the case was being tried ou the merits so far ag she was
concerned, and aguin when tho deerce passed on the merits was the subject
of appeal to the Iiigh Court which ended in ke deeree of the 16th November, 1904,
there wag nothing that could prevent the decico-Lolder from putling the decree
of the 21st Deconther, 1001, in exteution agzingl ihe defendants, and Lo have stich
intersst in the propesly as was in the hands of (hese dsfondants scld, Nor, having

{1) (1886) I L, R., 8 AlL, 872, - (+} (35
(3) (1884) Weekly N

if Weokly Notes, 179,
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regard o the judgement of the Figh Court setting aside the ew parte deorce, can
it be anid that the whole ex parie docreo was sob asido,

Y oannot holp but hold thab tho application for oxecution as against the
dofendants (objeotors) is beyond time from tho deorec of the 21sh December, 1901,
This is & cage in which there wore two decrces: one against the defendants
{objectors), the other against Sakina, Tbe latter deoreo may bo exeouted in
respeot of she whole sum against the interost of Salina, bub the deorce of the Alsk
December, 1901, is barred. I accopt the objection with costs, allowing execntion
against Sakina and her intercst only.”

On the same day (17th April 1906) the Subordinate Judge
made an order directing tho appellants to specify the amount of
the share of Sakina in the morigaged properfy and postponed the
further hearing of the application for execution to the 27th April,
1906.

On that date the respondent filed a petition stating that his
decree was a joint decree, and the mortgage was also joint, and
the Subordinate Judge thereupon, on the 5th May, 1906, ordered
the execution case to be strack off on the ground that, ns Sakina’s
share was not specified, it could not be sold.

From these two orders (17th April and 5th May 1906) the
respondent appealed to the High Court. The appeal from the
former order is reported as above stated. On appeal from the
latter order the High Court said:—

« Having regard to our judgement jn tho connccled appeal, it is porhaps
unneccessary to give any further judgement in this case. However, inasmuch ag
the eourt below dismissed the application for excoution agninst Bakina Bibi, we
set it aside so far as it is inconsistent with our judgoment just delivered| in the
copnected appeal. As Sakina Bibi did not appear in. tho court below and doos
not appear now, we malke no order ag to costs.”

Both. orders having been reversed by the High Court, the
present appeals §0 and 51 were brought from the respective
orders of reversal. On these appeals o

De Gruylher, K. C. and Ross, for the appellants, contended
that the application for execution dated the 21st December, 1905,
was made more than three years after the decrec of the 25ih
August, 1900, was made absolute against the appellants on tle 21st
Decomber, 1901, and was thercfore harred by lapse of time ;

and that the deeree of the 16th November, 1904, was nob bhe
decree in the suit capable of being exceuted agaiust tho appel-
lants, Refercnce was made 1o tho Transfor of Property Ach
(LV of 1882), sections 88, 89; Limitation Act (XV of 1877),
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schedule IT, article 179: Civil Procedure Code (XIV of 1882),
sections 108, 540, 545: Sheo Prasad v. Anrudh Singh (1),
Jivaji v. Ramehondre (2) and Baikante Nath Mittra v.
Aughore Nath Bose (3). It was also contended that the decree
of the Subordinate Judge, dated the 27th November, 1905, became
final as between the appellants and respondent, not having been
appesled from, and the High Court had no jurisdieiion to ques-
tion its validity ; and the cases of Ram Kirpal v. Rup Kuoari
(4) and Beni Ram v. Nanhw Mal (5) were referred to. It
was further contended thab the same decree had the effect of a
res judicata between the parties, and prevented the making of a
further application substantially the same, reference being made
-to the case of Krishna Behari Roy v. Bunwari Lall Roy (6).

E. U. Eddis, for the respondent, contended that under article
179 of schedule IT of the Limiiation Act, 1877, limitation did not
begin to run until the date of the decree of the High Court
of the 16th November, 1904, and consequently the application for
execution of the 2{st December, 1905, was not barred. In all these
proceedings the Subordinate Judge had treated the original
decree against all the judgement-debtors, and the subsequent
decree against Sakina as being fotally distinet and independent
decrees which must be executed separabely; but the correct
way of dealing with them, it was submitted, was to take them
together, and so treated they formed only one decree against
all the judgement-debtors jointly, and the whole decree should
be executed abt one time and in one proceeding. Reference
was made to Gopal Chunder Manma v. Gosain Das Kalay
(7) and Kristnamao Chariar v. Mangammal (8), The reasons
given by the High Court were right, and the judgement should
be apheld.

De Gruyther, K. C. in reply veferred to and distinguished the
case of Sham Sundar v. Muhammad Ihtisham Al (9), which

(1) (1879) L. L. R, 3 AL, 273, - (5) (1884)II‘AL. R, 7 A, 102: I B
. .4, 181,
(8) (1891) L L., R,, 16 Bom., 128, (6) (1875) 1.T. R,, 1 Calo,, 144 (146) 3
L. R, 21, A, 283 (266).
{3) {1893) I L. B, 21 Cale,, 387, (7) (1898) L L. R., 95 Calo., 594 (599

. ~£00 and 601—503).
{4) (1888) I.ILAR%G AL, 269: LR,  (8) (1902) L L. R., 26 Mad.,, 91 (92).
17,

"7 (9) (1906) I L, R, 97 AIL, 501,
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wag referred to by the High Cowrt s being applicable in principle
o the presenl case.
1911, Bebruvry st ~—The judgement of their Lordships was

delivered by Logn Mersey :—

The substantial quetion in this case is whether an appli-
caiion for the exceutinn of a decrce absolute obtained by
the respondent for the saleof some property which had heen
mortgaged to him by the appellants 1is barred by sec-
tion 4 of the Indian [limitation Act, 1877. There is also a
further question, namely, whether a similar application had nof
already been made to the court” and dismissed on the 27th
November, 1905, so as to puke the present application res
judicata.

The litigation which hag led up to this dispute has been very
long, and it has been somewhat eomplicated, but the story ean be
told for present purposes, in a fow sentences,

The respondent was the holder of a mortgage of the interest
of the appellants and of a lady named Musammab Sakina in
certain lands. The mortgage deht was a joint debt, and the
morbgnged property was joint property. Defanlt was made in
payment of the debt, and thereupon the respondent instituted
proceedings for the recovery of the money. He also asked for
s decree that if piyment were net made the property should be
sold.

The present appellants put in defences, but the lady failed to
appear. The case was tried, aud the defences were found to be
untrue, whereupon a decree was pronounced against all the
defendants, the judgement against the Iidy going by default of
appearance. This decree was dated the 25th August, 1900, and
it was made absolute on the 21st December, 1901.

If nothing more had happened there should have been no
difficulty about obtaining an order for exeoution of the decree,
Bt before the decres absolute was x'n'imle, namely, on the 19th
September, 1900, tho Indy Musamumab Sukina had  bestirred
hergelf and had upplied for a review of the judgoment of the 25th

AAugust, 1900, on the ground thab sho hatd never beeun servod with

process,  The lady’s application wes vefused by the Subordinate
Judge before whom it came. 'Ihis was on the 13th May, 1901,
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The learned Judge did not believe her statement that she had -

~had no notice of the proceedinge and he was of opinion that she
had been put forward by the principal defendant in the suit, the
present appellant Ashfaq Husain, in order to delay the execution,
Musammat Sakina then appealed ; and her appeal wuos allowed,
the court directing “that the decree passed ex parte be seb aside
so far as the appellant, Musammat Sakina is concerned,” and
that the case should be reheard upon the merits as agaiost her.
This was on the 11th March, 1902. The case was accordingly set
down for rehearing, and Musammat Sakina then pleaded thas
the plaintiff had received cernin. sums of money from her
decensed husband on account of the mortgage debt for which he
had not given credit. This defence of payment had not been put
forward by any of the other defendants, and at the hearing
Musammat Sakina was unable to support it by satisfactory evi-
dence. Accordingly judgement was given against her on the 15th
August, 1902. She then again appealed, but the High Court,
agreeing with the Sebordinate Judge that her witnesses were

unworthy of credit, dismissed her appeal, This was on the 16th

November, 1904. Nothing was paid, and on the 15th February,
1905, the plaintiff filed an application against all the defendants
in the action asking that the decree of the 15th August, 1902,
might be made absolute, and for an order for the sale of the
property. To this the appellants filed an objection alleging that
the decree of the 15th August, 1902, was passed against Musam-
mat Salrina alone, and that the original decree of the 25th August,
1900, passed against the appellants, “had become extinct” by
operation of the Statute of Limitation. The objection was
heard on the 27th November, 1905, when the Subordinate Judge
held that the decree of the 15th August, 1902, concerned Musam-
mat Sakina only, and that therefore no order absolute could be
made against the objectors on the basis of that decree. He alse
found that the plaintiff had already, namely, on the 21st Decem-
ber, 1901, obtained a decree absolute against the objectors, so that
there were two binding decrees (namely, the decree against the
objectors and the decree against Musammat Sakina) in respect of
the same mortgage, The learned Judge therefore came to the

conelusion that he could not help but disallow the plaintiﬁ’s'
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applieation ; and the application was accordingly dismissed. The
learned Judge, however, made a decroe absolute (dated the 27th
Novembor, 1905), agaxinst Sakina.,  Later on, namely, on the 21st
Decamber, 1905, the plaintiff filed an applicabion against all the
defendants for execution by way of sale of the property. This
application was based on the decrees of the 25th August, 1900,
the 15th August, 1902, the 16th November, 1904, the 21st Decem-
ber, 1901, and the 27th November, 1905, before-mentioned. The
present appellants filed an objection fo this application on the
7th February, 1906, alleging that they were no pariies to the
decrees of the 15th Angust, 1902, and the 27th November, 1905,
and that as to the decrces of 25th August, 1900, and 21st Decem-
ber, 1901, they were time barred.

These are the facts, and the first queslion is whether the
remedy against the present defendants is statute burred. The
limitation applicable to the case is to be found in the fourth
section of the Indian Limitation Aet, 1877, which provides that
every application made after the period of limitation prescribeds
therefor by the second schedule annexed to the Aet shall be
dismissed, although limitation has not been set up as a defence,
The second schedale (Art.179) provides that the time for an
application for the execution of a decrce shall be three years from
the date of the decree or (where there bas heen an appeal) from
the date of the final decroe or order of the appellate Court. The
snswer to the question, therefore, depends upon the date of the
decree on which the application for execution is based. If the
date of the decree is wore than three years before the date of the
application, then the respondent’s remedy is statute barred,
but otherwise not. Now the respondent originally claimed a
decree against all the defendants jointly in respect of a joint
mortgage debt, and he obtained on the 25th August, 1900, what
purported to be a judgement in accordance with his claim. But
it subsequently appeared that by reason of non-service of process
on one of the defendants the judgement ought not to have
been given, and aceordingly ihe Court reopoued fhe matter by
setting aside the judgement so far as it affected the one defendant
who had not been served, and dirested another inquiry to
ascerbain whether thab defendant had any defence, It might
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have been more in accordance with striet procedure if the court
had :et aside the whole jndgement and bad proceeded to re- -try
the case a8 against all the defendants. But it was apparently
considered that such a course would involve annecessary delay
and expense, and no one objected to the procedure adopted . by
the Court.

Thus the original judgement of the 25th August, 1900, was
treated by the Court and by the partiesasa mere step in the
granting of the relief for which the plaintiff was asking and to
which, as it ultimately turned out, he was entitled, nately, a
decrec against all the defendants jointly. The irregularity
(if any) in the procedure has, in their Lordships’ opinion, worked

~no wroung and is of no real consequence. Sub:equently, and after
many delays, for which the respondent wasis no way responsi-
ble, it was ascertained that the defendant who alleged that she
had nob beenserved had no defencey; and a decree was made
agaivst her. This decree, which was dated the 16th November,
1904, was the recond step in granting to the plaintiff the relief to
which he was entitled. It supplemented and completed the
decree granted on the 25th August, 1900, and for the first time
gave to the plainbiff that which would alone justify him in apply-
ing for the joint execution to which he was entitled. It is from
the date of thislast judgement (the 16th November, 1904), or rather
from the date when it was made ab:olute (the 27th November,
1905), that the lime under the statute began to run. It was then
for the first time that the Court granted a complete decree to the
respendent. It follows thevefore that the plaintiff’s remedy is
not statute barred. 'This seems to have been the view taken by
the High Courtin the judgement from which this appeal is
brought, and in their Loxdships’ opinjon it is right.
" As to the second point taken on behalf of the appellants,
namely, that the plaintitf is estopped in the present proceedings

by the judgement given against him on the £7th November, 1905, .

upon hig application of the 15th February, 1906, it is sufficient to

*gay thab the present application is different from the apphcs,tlon

then before uh(. Court. The application of the 15th February, 1905,

was Lased on the decree of the 16th Auvgnst, 1402, and on that

alone, wlerens lhe present application is based upon the joint
39
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effect of the two orders absolute of the 21st December, 1901, and
the 27th November, 1905, made against the appellants and Sakina
respectively, and which two orders are in effect on decree of the
lator date.

Their Lordships will humbly advise His Majosty thab the
appeals should be dismissed. The appellants will pay the costs.

Appenls dismissed.

Solicitors for the appellants :—Ranken Ford, Ford und Chester.
Solicitors for the respondent i— Sanderson, Adkin, Lee and Eddis.

J. V. W,

KISHAN PRABAD ‘axp orumns (Poainmirss) ¢ HAR NARAIN SINGII
AND oruERs (DEFENDANTS),
[On appeul from the High Court of Judicature ab Allahabad,)
Larives—Fartics to suits—dJdoint Hindu fomily—Mancging members — Suif
to recover dobt due tv members of fomily in family business— Lower of
muanagers to sue alone—.lct No. XV of 1877 (Indian Limitatvon det),
seclion Y- Partics addod uj((r exynry of period of imitalivn.
Whore @ joint famnily business has Lo he currwed on in the interests of the
joint family us u whole, tho managing wembers may properly be vntrusted  with

the powor of making contravts, giviug receiply, and compromising or discharging
claims ordinarily incidental to the businoss ; and whore they are so enlrusted
and empowerod they aro enbitled ag the sole managors of tho mnily husiness
to make in their own names coniracts in tho course of that businoss, und to
maintain suits brought lo enforce those contracts without joining in the suib
with them eitber as plaintifls or de.cudants tho other moembers of the faanily,

Arunackala Pillat v. Vylhialinge Mudaliyer (1) approved. K. P. Kanne
Ligharody v, V, M, Narayanan Somaeyajipad (2), Ramsebulk v. Rumlall Koondoo
(8); Imam-ud-din v. Liladhar (4) and dlegappa Cheite v, Vollian Chelti (5)
distinguished,

In this case the original plaintifls wore the managing members of a juint
family business of money-lending, cnlrusted with and rogularly exorvising the
power of doing everyuhing necessary to carey on tho business. In the courge of
such business thoy contracied in their own names with the dofondunts for a
loan, and on the accounts a halance was siruck hotweon the parties on thoe 9th
August, 1901, In a suib brought by the managing membors un the Sxd Juno,
1804, and therefore within the period of limitulion, Lo rceover the mmouub due, the
other mombers of the fauily wore, on an ol JLLLlOll by the defondants thab the suit

Preaent 1! oldMACD.AL-ll‘ILh Tord Muxgny, de IOBSON, Bir AL ‘ILE
UK W1
and Mr, AMuEn ALL WrLson,

(1) (1862) L L. R, 6 Mud,, ¢ 16681) 1, ,
(¢) (1881) 1. L. R, 3 Niad, '~»ba H (w,u; L g'f, Sean 232
() (16u4) L L. R., 16 Mad,, 83, '



