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reason to think that he did not fully carry ont the directions we
gave him in the order of remwnd. We, however, were ready to
hexr tne learned pleader for the appellants and were ready tha
he should refer us to the evideuce which was taken in the court
below originally and also on remand, so that we might dispose
of the case ourselves without any further delay. The learned
pleader admitted that he is not in a position to refer us to this
evidence.
We, accordingly, mus: dismiss the appeal witi coets.
Appeal dismissed.,

Before Sir Johu Stanley, Knighé, Chief Justice, and Mr. Justire Bunerji.
MAHARATJA OF BENARES (Derexpast), v. BALDEO PRASAD
{PLAINTIFF).*
det (Local ] No. ITof 1901 (dgra Tenanry Act) section 177~ A ppeal— Question

of pro,¢'elary Litle——Jus tertis pleaded by defendan!—Third person added

as a defend inl—Quesiton decided agatnst latirr,

In a suit for agsessment of revenue on lan1 in the possession of the defend-
an*, the defendant pleadel that the land belonged, not to the plaintiff, but to a
third person. The third person was brought upon the record a3 a defendant and
cliimed the lan1 as his, and, on the qu:stisn of ownership being desided against
h m, appeiled. Held that the question raised in the suit was a question of pro-
prietary title which arose 4 rectly and substantially in the suit and that an
appeal lay to the Distriet Judge.

THi1s was an appeal under section 10 of the Letters Patent
from a judgement of GRIFFIN, J. The facts of the case are_
stated in the judgement under appeal which was as follows :—

#This is a pla'ntiff’s appeal arising out of a suit insti_tuted under sections
150 and 158 of the Tenancy Act. The plaintifi's claim was that the defendants
should be assessed to revenue in respect of certain land in their possession,
According to the plaintifi he was the zamindar of the land in dispute and the
defendants had no right to hold it free of revenue. The defendants pleaded that
the Maharaja of Benares was the zamindar and that they were entitled to hold
the land rent and revenue free. The Assistant Colleotor decreed the suit. Thera
was an appeal to the Commissionsr, who remanded the case with directions that
the Maharaja of Benares be made a party. This was done, and the Assistant
Collector again dscreed the swit, The Maharaja of Benares appealed to the
Commissioner, who returned the memorandum of appeal with directions that it
should be presented to the District Judge, The latter has now decreed the appeal
preferred to him by the Ma.ha'raja of Benares. The plaintiff comes here in second
appeal, Itappears that in the Court of the Assistant Collestor certain publie
records were produced and it was on the strength of the entries in these records

* Appeal No. 149 of 1909 under section 10 of the Letters Patent,
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that the Assistan} Colleotor deoided the case in favour of the plaintiff. No
copies of these entries, however. were placed on the record, so that when the ease
came before the District Judge there was practically no evidenoe on the record
to support the finding of the Assistant Collector, The District Judge was asked
Yo receive certified copies of the entries in the public records, butb he refused to do
g0, This refusal is made one of the grounds of appeal to this Court. I think
that under the eircumstances of the case the learned District Judge wonld have
exercised a proper discretion in receiving certified copies of the entries im the
public record which had been inspected by the Assistant Collector.

“The next ground of appeal is that the Distriet Judge had no jurisdiction
to hear the appeal. The question is ove of some difficulty, The section giving
a r'ght of appeal under the provisions of the Tenaney Act is seetion 177 which is
to the following effect :~~¢ An apperl shall lie to the District Judge from a decree
of an Ass'stant Collector of the first class in.all suits in which (e} a guestion
- of proprietary title has been in issue in the court of first instance and is a matter
in issue in the apperl.’ In the present ease there was an issue in the ¢ourt of
first instance as to whether the plaintiff or the Maharmja of Penares was the
zamindar of the land in suit, and the same issne was ra‘sed in the appeal pre-
ferred by the Maharaja of Benares, It is, however, pointed out that thers was

no decree against the Maharaja of Benares and as such he was not competent to
appeal agninst the decree, I am referred toa Full Bench ruling reported in
I L. R., 8 All,, 150, in which, however, the facts were different from those of the
~present case. There is no doubt whatever that in a series of decisions of this
Court where a third party had been hrought in under the provisions of section
148 of Aot X1Y of 1831 it has been held tbat the remedy of an unsuccessiul
intervenor lay in a suit in a Oivil Court and not by an appeal. It is true that
the corresponding section of the Tenancy Act, section 198, does not apply to the
facts of the present cnse, inasmuch as the suit is not a suit between a landholder
and his tenant. But I think the principle deducible from these rulings is
applicable fo the present case. It is desirable that a queslion of proprietary
title shenld be fought out and decided in a Civil Court, The present suit is a
suit for assessmont of revenue, So far as the original defendants are concerned,
the only question was whether the land was linble to be assessed to revenueor
not. The Maharaja of Benares was brought in by the order of & Revenue Court,
with the result that there was a question of proprietary title raised between him
and the original plaintiff. This quostion of title, no doubt, was of considerable
importance both to the plaintiff and the Maharaja of Benares, but it made no
difference to the original defendants whether they should have to pay the revenue
which was assessed to the one or the other. ¥ollowing, therefors, the prineiple
laid down in I, T. B., 18 All, 344, and other rulings to the similar effeot, I think
the remedy of the Maharaja of Benares lay in a separate suil in a Civil Court and
not by an'appeal o the District Judge. I therefore allow this appeal, set aside

the deeres of the lower appellate court and restore that of the court of first

instanoe with costs.”
Babu Joyindroe Nath Chaudhri, for the appellant.
Dr, Sotish Chandra Bunergi, for the respondent,
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8raNLEY, C. J., and BANERST, J.~This appeal arises in a suit
which was brought by Pandit Baldeo Prasad, respondent, against
the principal defendants for agsessment of revenue on land held
by the said defendants,on the allegation that they were the
tenants of the plaintiff, that the land was held rent free by them
in the plaintiff's zamindari, and that it was liable to assessment
to revenue. The principal defendant in answer to the claim
urged that the plaintiff had no right to bring the suit inasmuch
as the land in question was a part of the property of the Maharaja
of Benares. 'The Maharaja was added as a defendant and urged
that the land lay in his zamindari. The conclusion to which the
court of first instance came was that the land in question lay in
the zaminduri of the plaintiff and that he was entitled to a decree.
It accordingly made a decree to the effect that the principal”
defendant should pay Rs. 3-11-2, exclusive of cesses, to the
plaintiff, on account of revenue, I'rom this decree the Maharaja
of Benares appealed to the District Judge of Benares. The
appeal was entertained, and the learned District Judge held that
as a question of proprietary title had been determined by ilis
court of first instance, and was also raised in the appeal, the
appeal lay to his court. As regards the merits of the case he held
that, as the documents upon which the court of firsh instance
relied were not on the record, the plaintiff had failed to establish
his claim. The learned Judge accordingly dismissed the suib.

From this decrce an nppeal was preferred to this Court. The
learned Judge who heard the appeal was of opinion that no
appesl lay to the District Judge and aceordingly reversed his
deeision and restored that of the court of first instance.

From the decision of the learned Judge of this Court this
appeal has been preferred under the Letters Patent and the first
and main contention raised is that the appeal from the decree of
the court of first instance was properly entertained and heard by
the learned Disiriet Judge. In our opinion this contention is
well-founded. Section 177 of Act No. IT of 1901 provides that
an appeal shall lie to the District Judge from the decree of an
Assistant Collector of the first class in all suits in which a ques-
tion of proprietary title has heen in issue in the court of first
ipstance and is a mabter in issue in the appeal. The quéstiou
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whether the land which formed the subject-matter of the suit
was the property of the plaintiff or of the Maharaja defendant,
was & question which arose directly and substantially in the suit
broughtby the plaintiff, The plaintiff could not obtain a decree
unless that question was determined and found in his favour.
The coart of first instance determined the question of title and
decreed it in favour of the plaintiff. The decree of that court
-was a decree not only against the principal defendant but also
against the Maharaja of Benares. Upon the question of title
it was clearly a decree against the Maharaja by which he was
prejudiced. As a question of title was in issue in the court
of first instance and was algo in issue in the appeal, the appeal
lay to the District Judge, and we think the learned Judge was
right in holding that he was competent to entertain it.

As regards the merits of the case the learned Distriet Judge
commeate] on the conduct of the court of first instanee and of
the plaintiff in not placing on the record copies of documents,
which the court of first instance inspected after sending for the
records which contained them. The learnad Judge held thab as
those documents were not placed on the record, he was justified
in holding that there was no evidence on the record which sup-
ported the plaintiff’s claim. The conduct of the court of first
instance in sending for records and mot directing copies to be
produced was no doubt irregular, but we do not think that on
that ground alone the plaintiff’s claim should have been dismissed.
We agree with our learned colleague that under the circumstances
of the case the learned Distriet Judge would have exercised a
proper discretion if he had received certified copies of the entries
of public records which had heen inspected by the court of first
instance. We think it is not right to visit the plaintiff with the
consequences of the neglect of duty of the court of first instance.
The appeal to the District Judge was not therefore tried according
to law, and we must hold that there has been no proper trial.

We accordingly allow this appeal, set aside the decree of
this Court and the decres of the lower appellate court, and re-
mend the case to the lower appellate court with directions to re-
admit it under its original number in the register and dispose of
it on the merits after allowing the plaintiff’ to produo;z certified
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copies of the documents relicd upon by him, the originals of which
had been inspected by the court of first instance. Both parties
will be at Liberty to adduce any further evidence which may be
relevant to the matters in issue. The plaintiff will pay the costs
of the appeal to this Court and of the abortive appeal to the
District Judge. All other costs will follow the event.

Appeal deereed—cause remanded.

Pl \,IV\ (‘()UN(“IL

ASHIPAQ HUSAIN AND OTLHRH (J UlmqmEm-mamous} o, GAURI BATIAL
(DiCRME-HOLDIGR).
Two appoils consolidated.,
[Ou sppeal from the ITigh Conrel of Jadieature of Allahabad.]
Limitation — Baxcsulion of joiul decrig—Docrve sel aside ez ogainst one of
several joint judgemenl-debturs, against whom ¢ has been ex parto—Decree
passed subsequently against the ovempled parly—Civil Procedure Code

(1882 ), sective 108—0rder on a former application whether res judicaba.

A docree for sale on a mortgage was passed against several defendantbs
jointly on the 26th August, 1900, and made absolute on the 21st December, 1901,
Ag against one dofendant, howover, tho decreo was ex paréfe, and it was sot aside
w3 againgt her on appoeal on tho 11bh March, 1902, Subsequontly, a deoree was
passed on the merits against bhis defendant on thoe 15th August, 1902, and hor
appeal was dismissod by the High Court on the 16th Novomber, 1904, and as
against her that decrco was mado absolute on the 27th Novemboer, 1905, An
application for oxvoution was made against all tho dofendants on the 218t De-
rember, 1008, ased on the deerees of the 25th August, 1900, the 15th August, 1902,
the 16th Novembor, 1904, the 21st December, 1901, and the 27th Novembor, 1905,
The defondants filed an objection to the application on the 7th Februay, 1906,
alleging that they were no parties to the devrees of tho 15th August, 1902, and the
27th November, 1905, and that, as to the deereos of the 25th August, 1900, and the
‘alst December, 1901, they were time barred,

Held (affirming the decision of the Migh Court) that she deovees of the 95th
Aungust, 1900, and the 16th Novemlor, 2004, wero stops in granting the plaiatiff
the relief to which he was ontitled, The latter deeree supplomented and completed
the former, and for tho first thme justified the plaintiff in applying for the joint
oxceution of the deerce.  Wime under the Limitation Ach (XV of 1877) vegan to
run from the date of tho lattor decrce, or rather from tho date it was made
absolute —the 27th November, 1003, and consequently tho application was not
barred.

. Hold, a,lso, that the pluintiff was not estoppod, in the presont proceedings,
by tha order of the 97th Novamber, 1003, ﬂlbllll‘ﬁ}ln 1 hm formex n,pplwwbxon for
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