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or arb itra tor, and declare and give in w riting  tl ia t  th e  said  1889
arbitrator would come to a decision in accordance with h u T v a h  B iN o e ssu B t 

and with reference to possession; in respect of such Dih lands siNcta 
as are occupied by dwelling-houses according to hurrah 'and 
such as are held possession of without reference to hurrah; P bbshaq  

as also in respect of the property claimed in the suit brought 
in the Court of the Munsiff of Beg a Serai."

We have not been able to make out what powers were intended 
to be conferred upon the arbitrator by this passage.

The agreeme.nt, therefore, not clearly defining the powers of 
the arbitrator, we are of opinion that the award should not 
be allowed to be enforced under the provisions of sa 625 and 
520 of the Civil Procedure Code. We, therefore, set aside the 
decree of the lower Court, and direct the application of the 
respondent to be dismissed. The agreement executed by botti 
parties being vague and iadefiaite, the appellants are, in our 
opinion, not entitled to costs in either Court.
H. T. H, Appeal allowed.

C E I M I N A L  MOT IO N.

Before Mr^ Justice MilUr and M r, Justice Maepherson,

A BRA H A M '(Petitiokbb) o. MABTABO and another 
(OPrOBlTB-PAETlES).*

Criminal Procedure Corie (Act X  of 1882), g .  551—“ Unlawful detention for 
an unlawful purpose— Infant, Custody of.

A Hindu girl, under the age of 14 years, went of her own accord to a  
MisBion House where she was received and allowed to remain. The m other 
and husband of the g irl thereupon applied to the M agistrate, who took 
proceedings under s. 551 o f the Criminal Procedure Code. The Lady 
Superintendent of the Mission House denied th a t ' the  g irl was legally 
married, and alleged th a t she was practically being brought up w ith 
the oonnivanoe of the mother to a life of prostituti'on, T ha M agistrate, 
after recording evidence, found that th e  girl was legally married ; th a t the 
other allegation was not eetablished ; and that, although she went to and' 
remained in  the Mission House of her own free will, there was, under tho

, •  Criminal Motion No. 25 of 188», against the order passed by 0. 0 . 
Quinn, Esq., Miigistrate o f Fatua, dated the 6th of December 1889,
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1889 cironmatanoeB, an unlawful detention for an unlawful purpose. He further 
athhtiatiT '  established which would disentitle the hus»

V, band or the mother to the custody of the girl, and passed an order under
Mahtabo . tjjg Beotion directing the girl to  ba restored to her mother.

JŜ eld, upon the facts as found by the Magistrate, as i t  was immaterial 
whether the girl did o r did not consent to remain a t the Mission House, 
there was an unlawful detention within the meaning of these words as
used in the section, as the girl was kept against the w ill of thoes who
were lawfully entitled to have charge of her.

Seld,a]ao, thj-t a, 551, applying only as i t  does to  women and femnle 
children, must not be construed su ' as to make i t  include purposes which, 
Blthongh not unlawful in tliemselves, m ight only become so when enter­
tained towards a child in opposition to the wishes of its  guardian, but that 
tlxe pnvpose whether entertained towards a womau or a fem ale child must 
be in itself unlawful.

S eld , oonseqnently, that, in the circumstanoes of the case, there was no 
detention for an unlawful purpose, and that th e  M agistrate had no power 
to make the order.

Jffeld, further, that, olthongh the Magistrate had no power under the seo- 
tion to mako tlia order he did, it did not follow that th e  Court should direct 
the girl to ba restored to the custody of the Lady Superiutendent, even 
i f  it had the power to do so, and that, having regard to the ciroumstaaojss 
o f the case, there was nothing to justify  each an order being passed.

T his caaa arose out of au application made by .Mahtabo and 
Radhakissen to the Magistrate of Patna, under g. 551 of the 
Criminal Procedure Oode, for an order that Ellen Abraham, who 
was the Lady Superintendent of the Patna Zenana Mission, 
should restore to their charge a girl Luchminia.

Badhaliissen claimed to be entitled to the custody of the 
girl as her husband, and Mahtabo, who was her mother, was 
quite willing that her daughter should ba made over to him; 
throughout the proceedings the two petitioners were regarded 
as forming one party. On the application being made to the 
Magistrate, an order was passed on the 30tli October, directing 
Miss Abraham to produce the girl in Court, and show cause why 
she should not be made over to her husband ot mother, and. 
thereafter cause was shown, both parties heard by the Magis­
trate, and several witnesses examined before him. On the 
6th December, the Magistrate passed an order to the effect that 
the petitioners were entitled to the charge of the girl, and 
that, as they were willing that she should bo made over to one
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or other of them, she should be made over to the charge of 1889
the mother Mahtabo, which was accordingly done. A b b a h a m

The facta of the case are fully stated in the judgment of the 
Magistrate, the material portion of which was as follows ;—

“ The admitted facts of the case are that the girl Luchminia had 
been living with RatUiakisseo, either as his wife or his mistress, 
for sevei'al months, and that on the night of the 16th October 
she left his house in the company of a woman named Suudari, 
who was the kept mistress of Eadhakissen, and went to 
the Mission House where she is now living.

“ There is, in my opinion, nothing to show that the girl was 
abducted in the sense in which ‘ abduction ’ is used in the Penal 
Code. To constitute such abduction the use of force or deceit
13 essential, and there is no reason to believe that either force 
or deceit was used in this instance. I  am also of opinion that 
if the word * abduction ’ include ‘ kidnapping,’ there is nothing 
in this case to justify the inference that tho girl was kidnapped.
1 am satisfied that the girl went to the Mission House of her 
own free will, and that she remains there of her own free 
will.

“ The only ground on which the provisions of a, 551 can be 
applied is that the girl is unlawfully detained. If, as is con­
tended by the respondent, the girl has completed the age of
14 years, it is clear that under this section she must be regarded 
as a ‘ woman ’ and not as a ‘ child,’ and the only order that 
I  could pass would be an order to set her at liberty, and at the 
same time, it ia evident from the girl’s own statement, that she 
is already at liberty. If then the girl has completed the age 
of 14 years, the order cannot take effect and must be discharged, 
and it is, therefore, necessary to determine whether the girl has 
reached this age or not. I  do not intend to discuss this question 
at length; I  will only state that the mother and uncle of the 
girl who are good witnesses, if trustworthy, depose that she is 
between the age of eleven and twelve years; and that the 
pundit who prepared her horoscope deposes to the same effect, 
and has produced the horoscope itself, which bears out this state­
ment as regards her age. I should add, however, that there is 
ao independent evidence that tho horoscope was prepared
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Abba h a ji
V.

Mahtabo,

1880 at the time alleged, and it is possible that it may have heen 
fabricated for the purpose of this case. On the other hand 
there is the deposition’ of the girl herself, which, however,
I  do not consider to be very good evidence in a case 
of this kind, and I may add that though her statfement, if relied 
on, shows that she must he more than 12 years of age,it does 
not clearly establish the fact that she has completed her four­
teenth year. The only other evidence, if it can be considered 
evidence at all, is the testimony of Matangini Bose, that the 
girl’s mother stated her age to be fourteen years. Assuming the 
evidence to be true, it is clear that, under the circumstances' 
described, the mother had an object in exaggerating the girl’s 
age and it might also be fairly inferred that the girl’s appearance 
and demeanour were such as to suggest that she was younger 
than her mother represented her to be, Considering the whole 
evidence on this point, I  have come to the decision that the girl 13 
a female child under the age of 14 years. The next point is 
whether she is unlawfully detained for an \inla'\'vfnl purpose, 
I t  is argued that there is no detention whatever, because tha 
girl is free to go or stay; but, in my opinion j a child‘who is kept or 
allowed to rem ain in any place, against the wish of his or her 
lawful guardian, is detained, the child having no voice in the 
matter as regards assent or dissent. The detention, however, 
must be unlawful and for an unlawful purpose. The term 
iinlowful is not defined, but a siqiilar word ‘ illegal ’ is defined 
in the Penal Code and includes everything which furnishes 
ground for a civil action. I  have no doubt tha t the detention 
of a child, by a person having no legal claim to the charge of 
such child, if maintained against the wish of the lawiiil guar­
dian, would furnish ground for a civil action and I  am also of 
opinion that the detention of a female child, under circumstances 
calculated to induce hor to abandon the religion of her parents 
and family and to enter another community, which would involve 
her being outcasted, would be dotovition for an unlawful purpose. 
The truth or falsehood of the religion is a matter of which ' th© 
law takes no cognizance and cannot affect the question. Thfere 
is no doubt that if the girl remain in the respondent’s charge, 
she will bo instructed in the Christian religion and will b©
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encouraged to Ijecome a Christian, aud I  liold that the respond-
cut cannot lawfully detain the girl agaiust the will of her ABRiHA«
lawful guardian for such a purpose. The nest point that has m a h t a .b o .  ,

been raised is that Radhakissen is not entitled to the charge of
the girl as he is not her lawful husband. I t  is, I  thinli, fally
proved that Radhabissen went through a form of marriage with
the girl, which is recognised as a legal form of marriage by
members of his caste, and that he subsequently lived with her
and treated her as his wife, and it is not proved that the marriage
was invalid by I’cason of the fact that the girl is of a supei’ior
casto a.nd was a widow at the time of the tnarriage. I  think
that a good deal of time has been unnecessarily taken up in
examiniug so called esperts on this point and I  have declined
to postpone the cass in order to have furthei’ evidence of this
kind produced; as regards the mother, the only ground on which
any serious attempt lias been made to dispute her right to the
charge of her daughter is that she made over the girl to Radha-
kisseu knowing that no lawful marriage had taken place; and
that virtually the girl was made over to Eadhakissen to live with
him as his mistress, and that having acted in this immoral manner
she has forfeited the right to have charge of her daugter.
Even assuming, for argument’s sake, that the marriage was 
invalid, there are in my opinion no grounds for inferring that the 
mother knowingly abetted in the celebration of a mock marriage 
and intentionally suiTendered her daughter to a life of immorality,

" I cannot, therefore, hold that Mussammat Mahtabo has for­
feited her natural rights.

“ I am of opinion that both Eadhakissen and Mussammat 
Mahtabo ai’e entitled to the charge of Mussammat Luchminia, and 
as their pleader states that they are willing that the girl should be 
made over to one or other, I  direct that she be made over to 
the charge of Mussammat Mahtabo,”

On January 17th, Mr. M. P. Qasper, on behalf of Miss Abraham, 
applied to the High Court (Mitter and Macpheraon, JJ.) for 
a  rule calling on the Magistrate to produce the records io. the 
case and to show cause why his proceedings and order should not 
be set aside and the gixl Luchminia be allowed to return to the 
custody of Miss Abraham, if she wore desirous of doing so.
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1889 The application was made on, a petition by Miss Abraham, the 
~ABBAHAM ' material portion of which was as follows :—
MJLBTiso —That your petitioner ia the Superintendent of the Zenana

Mission established at Patna and residing at Goolzarbah ia that 
city.

^nd.—On the 16th day of October 1888, a woman named Luch* 
niinia, accompained by another woman, Sundari by name, came to 
the Mission House, Both women had an Interview with your 
petitioner, and haTing expressed a desire to reside in such Mission 
House were permitted to take up their residence there.

3rd,—On the 30th day of October 1S88, oneMussammatMah- 
tabo.the mother of the said Luchminia, and one Radhakissen, alleg- 
inghimself to be the husband of the said Luchminia, put in separate 
petitions to the District Magistrate of Patna, prayiug for the res­
toration of the said Luchminia to them under the provisions of 
s. 551 of the Crode of Criminal Proceduiu These petitions, on 
the face of them, are unverified documents, and, moreover, contain 
no allegation that the detention complained of was for an unlaw­
ful purpose. On the back of the petitioo, put in by the said 
Badhakissen, the District Magistrate made an order directiog that 
a summons should issue on your petitioner to produce the said 
Luchminia before his Court on the 6th day of November 1888,

—On the 6th day of November 1888 your petitioner, 
in obedience to the order contained in the said summons, appeared 
in the Court of the District Magistrate, accompanied by the woman 
Luchminia. On the same day the said Magistrate examined, under 
solemn affirmation, sundry witnesses, vis., Mussaramat Mahtabo, 
the mother of the said Luchminia, Gurmukh Narain, Radhakissen, 
the said Luchminia, and the said woman Sundari. After taking 
the evidence of those witnesses, the Court adjourned the case 
to the 14tb day of November for further evidence.

St/i.—On the application made by Mr. Thompson, on behalf of 
your petitioner, a further adjournment was granted till the 23rd 
day of November 1888. During the interval which occmred 
pending this adjournment, and upon the application of the said 
Gurmukh Narain, the alleged uncle of the said Luchminia, it was 
arranged that the said Luchminia should, pending final orders to 
be passed in the case, be made over to the safe custody of Mr.
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Sherfaddin, Barriater«at-law, practising in the Patna Courts, and, in i S89 
accordance with this arrangement, your petitioner, on the 16th atii»a»aw~ 
day of November 1888, handed over the said Luchminia into the 
custody of the said Mr. Sherfuddin, and the said Luchminia con­
tinued to reside in the house of the said Mr. Sherfuddin for one 
day. On the 17th day of November iSSS, the said Mr. Sherfud- 
din being unable to continue to take further charge of the girl, 
the said Luchminia, with the permission of the Magistrate, was 
handed back to your petitioner, and thenceforward continued un­
der her care till the 6th day of December 1S88, when, under the 
order of the said Magistrate passed on that date, she was forcibly 
carried off from the precincts of the Court.

6(k.—Ou the 22nd day of November 1888, during the interval 
between the adjournments of the case at Bankipur, an applica­
tion was made on behalf of your petitioner to the High Court 
of Judicature in Calcutta, in its revisional jurisdiction, for a trans­
fer of the case from the file of the said District Magistrate of 
Patna to the file of the High Court, This application, was reject­
ed by this Hon’ble Court on the same date,

7tk.—On the 25th day of November 1888, the case coming on 
for further hearing before the said District Magistrate of Patna, 
it was ordered, as your petitioner understood, that the same should 
be adjoumed and heard on some day after the 1st day of 
December 1888.

8th.—On or about the 26th day of November 1388, Mr. Thomp­
son, on behalf of your petitioner, applied for summons for the 
attendance of three witnesses, Pundit Sukhobasi Tewari, Pandit 
Behari Singh, and Pundit Protap Narain, to be called for the pur­
pose of supporting the case put forward by your petitioner, and, 
on the 88th day of November, an order, directing an issue of the 
said summons, was passed by the Magistrate ordering the atten­
dance of the said witnesses for the 5th day of December.

&t?i.—On the 28th day of November, your petitioner is 
informed and believes that the said Magistrate took further 
evidence on behalf of the complainants, but such evidence was 
taken in the absence of your petitioner, who was informed by her 
legal adviser Mr. Thompson, having regard to the order above- 
mentioned, that the case would not be proceeded with on that day.
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1889 ■ 10th. By an order dated the 28th of November 1888, the
'  a b b a h a m  date of the further hearing of the caae was fixed for the 5tli day

Ma h ta b o . December 18SS.
11th.—Oa the 5th day of December 1888, a further hearing 

of the case was held by the same Magistrate, and sundry wit­
nesses oa behalf of the complainant ia  the case were re-called 
and further examined, as also were Matangini Boae and Pundit 
Sukhobasi Tewart and Pundit Behari Singh, the two last being 
two of the three witnesses summoned on behalf of your 
petitioner.

—On the same daj', it appearing that the said Protap 
Narain, a priest from Benares, already summoned on behalf of 
your petitioner was not present in Court, a petition was presented 
to the Court, on your petitioner’s behalf, i>raying that a fresh 
su m m o n s should issue to the said witness, but the Court, by an 
order made on the back of the said petition, refused to grant a 
furt.her postponement of the caao and rejectod the application,

ISlJi,_Your petitioner submits that the said Magistrate in
issuing a summons upon your petitioner, under the provisons 
of 8. 551 of the Code of Criminal Procedure, upon' the materials 
as set forth on the 3rd paragraph of this petition, acted illegally 
and without jurisdiction.

Your petitioner further submits that the Magistrate 
was in error in treating the proceeding as contentious, and the 
procedure adopted by him was not warranted by the words of 
the section.

_Your petitioner further submits that upon the faota
found by the Magistrate, as indicated in his judgment, he was 
in error in holding that the woman Luchminia was detained by. 
your petitioner, and that such detention, if any, was unlawful or 
for an unlawful jjurpose, and that the said Magistrate in so 
bolding acted without jurisdiction and in error of tbe pxoceedinga 
contemplated under the provisions of s. 561 of the Code of 
Criminal Procedure.

ISth—Y m v  petitioner further submits that the said Luohminia 
was a Hindu woman, a Kheti'i by caste, and the widoiv of one 
Durbari Lall, who died about 14 months before the alleged 
second marriage with Kadhaldssen, a man of inferior oast© to
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to herself. TTpou these facts which appear in the depositions and 1389
which have since been accepted by th e ' said Magistrate, .iBiiAHAit
your petitioner contended that the so-called second mar- m a h ta b o . 

riage could be no marriage at all, and relied chiefly upon the 
evidence of her witness the said Pundit Protap Narain, in support 
of her contention. The Court waa in erroi', aud, as your petitioner 
submits, acted in prejudice of the case she was desirous of setting 
up, in refusing to adjourn the case for the examination of the 
said material witness.

17ili.— Your petitioner submits that the said Tladhaki.ssen 
had established 110 right to the custody of the said Luclimiuia, 
and that the said Mahtabo had no right, or, if she possessed such 
right, had forfeited her claims to such custody.

18th.—^Your petitioner submits that the said District Magis­
trate ought to have held that the evidence adduced did not 
establish the fact that the said Luchminia wasiuider the age of
14 years, or that she had been unlawfully detained by your peti­
tioner, or that she had been so detained for an unlawful purpose,

Mr. Oasper, in applying for a, rule, pointed out that s. 531 
was introduced into the Code for the first time in 1882, though 
i t  had previously found a place in the Presidency Magistrate's 
A ct; that it dealt exclusively with women and female children 
under the age of 14, and that the inference this gave rise to was 
obvious. I t  did not deal with general detention, but only with 
unlawful detention for an unlawful purpose of women and female 
children; and it  was, therefore, obvious that the class of cases to 
which it was intended to apply was not intended to include a case 
like the present. He further contended that the first complaint 
should have been made on oath, which, in the present case, had not 
been done. Aud that although the subsequent proceedings might 
have been, on oathj this did not-cure the defect. He also'con­
tended that the section contemplated a proceeding of a summary 
character to prevent an impending injury to a woitaan or female 
child, and not a  long contentious proceeding like the present for 
the purpose of obtaining the custody of a minor for which other 
provisions of the law existed.

The Court stopped Mr. Gasper, intimating that the words 
“ unlawful purpose/’ contained in the section, must probably be
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1889 taken to mean an “ immoral purpose,” and granted a rule against 
Abraham Magistrate in the terms asked for.
llAHTABO, February the rule came on for argument before

a £eueh of the High Court consisting- of Mitter and Treveljan, 
JJ.

Mr. Qasper and Baboo Kali Glmrn Bontierjee in support of 
the rule.

Mr. Garth, instructed by the Deputy Legal Eemembrancer, 
for the Magistrate.

M.r. Gasper.—Section 651 contemplates that complaint should 
be made on oath to the District Magistrate, but here there wiia 
no such complaint. The Joint Magistrate examined the com­
plainant, but he was not the proper person to do so, and the 
District Magistrate had no power whatever to delegate his power 
under the section to a subordinate. The whole proceedings 
are, therefore, irregular and bad. In the next place, the section 
contemplates summary action being taken and not the elaboiute 
enquiry, which has been made in this case, when no less than 
13 witnesses have been examined. No provision is made in 
the Code for the examination of any witnesses under this section, 
and the object of the section is plainly to prevent immediate 
and irreparable mischief from being done to the persons of 
females. Then there was no unlawful detention, because the 
Magistrate has found that the girl was at perfect liberty to 
rejoin her people if she so desired. Nor was there any “ unlawful 
purpose,” for certainly the education of a girl in the principles 
of Christainty is not unlawful. [Mr, Gasper was then stopped 
by the Court.]

Mr, Garth.—The complaint made by the girl’s husband and 
another to the Magistrate was sufficient, and this case comes 
within the provisions of s. 1361. The words of the section are 
certainly not as clear as they might be, but there can be no doubt 
that "unlawful detention for an unlawful purpose ” must be 
taken to mean for an illegal purpose.

[M it t e b , J.—It seems to me that having regard to the fact 
that the section only refers to females, *' unlawful purpose ” musti 
be taken as meaning an " imnioral purpose.
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Mr. Qai'th.— Îf that was so, the legislature might easily have 1889 
so enacted; but the word used ia unlawful, and that cannot be abeaham 
read as meaning anything else but “ illegal.” In this case mahtabo. 
the girl was detained from the lawful guardianship of her husband 
and mother, in order that her religion might be changed, and 
that must surely be held to be unlawful detention for an unlawful 
purpose.

The decision of the Magistrate on this point is correct, and 
there can be no question as to his honafid.ee,

[T r e v e l y a n , J.—No one has raised any.]
Mr. 'Garth.— Îf the Court is of opinion that the Magistrate 

has not taken the right view of the matter, it is not for me 
to appear to press such view on your Lordships.

[MrrTER, J.—The whole question seems to be th is ; Can 
the Court say that the detention was an unlawful detention 
in the first place, and, if  it was, was it for an unlawful 
purpose ? The Magistrate appears to think that unlawful detention 
means detention which furnishes grounds for a civil action, and 
unlawful purpose as something which would furnish similar grounds; 
but could a guardian maintain a civil action onlj- upon the 
ground that his ward was being instructed in the precepts of 
Christianity without his consent ?]

Mr. Garth.—A. civil action would lie for the custody of a child 
by its guardian against the person unlawfully detaining it.

During the argument the following cases were cited by Mr.
Garth : In  the matter of Mahin Bihi (1) and Dowlaih Bee 
V. Shaik A li (2).

[MiTTER, J .—The only question we need decide in the case 
is whether there has been an “ unlawful detention for an unlawful 
purpose ” and upon tha t  point we are with you Mr. Gasper,]

I t  then appeai’ed that the rule had not been issued against of 
served upon the husband or the mother, but only on the Magistrate, 
the Court therefore intimated that it could make no order on 
the former as to the restoration of the girl to Miss Abraham, Mr.
Gaaper accordingly applied for a rule on them, and a rule was 
issued calling on Radhakissen and Mahtabo to show cause why 

(1) 13 B. L. E., 160. (2) 6 Mad. H, 0., 473.
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13S9 tlie prooeedinga should not be se t aside, and wliy an order should  
ABRAHAM not be made to -the effect that the circum stances, w hich existed  
Mahtabo, before the order complained of was made, be restored ; or why  

an order should not be made directing them  to produce the girl 
in th e  Court of th e Magistrate o f  Patna for th e  purpose 
of restoring her to th e custody o f th e p etitioner ; or why any 
such other order should not be passed as th e  facts o f the case 
m ight warrant or justify . T hat rule came on to  b e heard before 
a Bench couaisting of M it te r  and MAOPHEasoN, JJ., on the 20bh 
JMarch.

Mr. Qasper and Babu Kali Gkurn Bonnerjee for the peti­
tioner.

Baboo Umhicct, QJiurn Bose for the opposite party.
Baboo JJmhica Ohurn Bose contended that the order of the 

Magistrate was right, but whether it was so or not, the girl haviog 
now gone to lier lawful guardians, viz., her husband and mother, 
the Court could not interfere to dopiive them of her custody.' 
There was, moreover, no power given in the Code to compel the 
production of the girl, and the only courso left waa for the Court 
to say that it had no power to remove the girl from her lawful 
guardians, and that ib had no power to grant that portion of the 
prayer of the petitioner.

Mr. ffas23er.—There is no order made by a Subordinate 
Court which this Court, exercising its revisional powers, caimot 
set aside. The order of the Magistrate under s. 551 being illegal, 
this Court can set it aside and order the production of the 
girl. There can be no doubt that when an illegal order has been 
made this Court. has the power, in setting it aside, to restore the 
status quQ ante so that the party agaiust whom the order has 
been made .can be in no way injured thereby. Rodger' v. The 
Oomptoir D'Escovipte de Furis, (1.)

[Mitter, J.—I have grave doubts whether under the circum­
stances of this case we can ordor the mother to produce the girl 
for the pitrpose of her being removed from her custody,]

Mr. ffosper,—There can be no doubt your Lordships have the 
power ; the only question is, whether you should exereisc it. For 

(I) L. It., 3 P. a , J65.
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that purpose we must look iuto the circuvnstauces of the case. I  lffS9
am prepared to show; from the evidence that the girl was, at the a b b a h a m  ”

date of the Magistrate’s order, ia the Patna Zenana Mission House, m^htabo.
a house of respectability, where she was cared for, both as far as
her comforts and morality were concerned. S’rom there she waa
taken to Radhakissen with whom her marriage was a sham,
and she was being kept for au immoral purpose. ■ The Court
having the power, should exercise it and not permit the mere
fact, of the mother having the custody of the child to prevent that
being done.

[MiTTEB, J.—^Under such circumstances proceedings might be 
taken under s. 100 of the Criminal Procedure Code.]

Mr. Gasper.—Oa the facts i t  is clear that the mother has 
taken the child for an immoral purpose, in order to obtain a 
living by it.

[M it t e e , J,—^The evidence having been taken by an officer 
who had no jurisdiction, can we refer to i t  and take action 
on it ? The matter must first surely be enquired into by a 
competent Court.]

Mt. Gasper.—But the evidence has been recorded, and if the 
fa,cts ai’e as I  represent, this Court, having the power to undo 
the action of the Magistrate, can also restore the position of 
affairs to that which existed before the illegal order, and this 
should be done.

[M ittee , J.—The same object maybe attained under s..100.
I f  the girl was unwilling to remain with her mother, it might be 
unlawful detention ; if she was being detained for an unlawful 
purpose, and the mother would not be justified in detaining 
her.]

Mr. Qaspei'.—^There might be difficulties in the way of such 
a course being adopted. All we desire is that, if the girl is 
being detained for an immoral purpose, the Court should direct 
that it be open to her to go to a place where she would be 
protected.

C,A^V.
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1889 The judgment of the High Court (M itter and Maophekson, 
'ABBiKAM JJ-) was delivered on the 28th March, and was as follows 
Mahtabo Section 551 of th e ' Criiniaal Procedure Code empowers a 

District Magistrate, upon complaint made on oath of tlie abduc­
tion or unlawful detention of a woman or of a female child under 
the age of 14 years, for any unlawful purpose, to make an order 
for the immediate restoration of auch woman to her liberty, or 
of Buch female child to her husband, parent, guardian or other 
person having the lawful charge of such child, and to compel 
obedience with such order, using such force as may be necessary.

I n  pursuance of an order made under that section,the girl Luchmi- 
nia was taken from the petitioner, who is the Superintendent of 
the Patna Zenana Mission, and made over to her mother Mahtabo.

The case comes before us in the exercise of our revisional 
powers on a rule to show cause why that order should not be 
set aside, and why the girl should not be restored to the charge 
of the petitioner, or such other order made as the facts of the 
case may warrant and justify.

The rule was granted mainly on the ground that the ordej 
was made without jurisdiction, as the facts found did not disclose 
"an unlawful detention for aa unlawful purpose.”

The complainants are Mahtabo, the mother, and Eadhakissen, 
the alleged husband, of the girl. They made separate com­
plaints, belt they tti-e really acting together. TJieir case is that 
the girl is under 14 years of age ; that she was legally married to 
Eadhakissen, with whom she lived; and that she was taken away 
by the petitioner and others and detained in the Mission House, 

The facts are undisputed to this extent that the girl had lived 
•with Radhakissen for a period of 9 or 10 months, and that on 
the ISth October she left his house and went to the Mission 
House, where she remained.

I t also appeal’s that while she was living with Radhakissen 
she was visited by and received instruction from the petitioner 
and a native teacbor attached to the Mission.

On the part of the petitioner, it  was denied that the girl was 
under l i  years of age, and that she was legally married to Eadha- 
kissen, and it was alleged that she was-practically being broughts 
up, with the connivance of the mother, to a life of prostitution,
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The Magistrate took evidence and found that the girl wag ts89 
under 14; tliat she was legally married ; and thatj although she abramam 
went to and remained in the Mission House of her own will, there r

. MAHTIABO*
■vras, under the circumstances, an unlawful deteutiou for au un- 
lawful purpose. He further found that no fects were establish­
ed which would disentitle the husband or the mother to the 
charge of tlie girl. An order for restoration ivas accordingly 
made, and, with the consent of Radhalcissen, the girl was made 
over to her mother. There is no reason to suppose that the factjS 
have been wrongly determined by the Magistrate. There is 
ample evidence to support his conclusions, and the only question 
which we have to consider in connection with the order is 
whether, on the facts found, there wag an unlawful detention foe 
an unlawful purpose. Obviously the Magistrate is only empower~ 
ed to act when the detention and the purpose are both unlawful.

Undoubtedly there was an unlawful detention, I t was im­
material whether the girl did or did not consent; she was kept 
against the will of those who were lawfully entitled to have 
charge of her, and this keeping and the refusal to give her up 
amounted to detention which was unlawful.

The question whether the purpose was unlawful is, however, 
more difficult to determine. Admittedly the only purpose was 
that the girl should become a Christian, and the Magistrate, find­
ing that this involved destruction of her caste and severance 
from her proper home, held that detention for such a purpose 
against the will of her guardian was a detention for an unlawful 
purpose. I t is not easy to say what is the meaning of the words 
'‘unlawful detention for an unlawful purpose ” as used in this 
section, but their efi'ect clearly is to limit the Magistrate’s power 
of interference to particular eases. I t  miglit seem at first sight 
that the detention of a child, against the .will of her parent or guard­
ian with a view that she should be brought up in a religion which 
such parent or guardian disapproved of, and the adoption. of 
which would not only, involve a total change'in the child’s.mode 
of life, but would also deprive the parent or guardian of,any con­
trol in the education or bringing up of the child, would come 
within the meaning of the words as well as within the mischief 
which they were intended to provide against.
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1889 Bat we think it ia not so ; and that the purpose, whether 
entertained towards a woman or towards a female child, must

502 t h e  INDIAN LAW REPORTS. [VOL. XVI.

AB3AHAM

Mahtabo . unlawfliJ.
The purpose of forcing a woman to sexual intercourse would 

certainly be unlawful; the purpose of having sexual intercourse 
with a girl under 14, even with her consent, would, I  take it, 
be equally unlawful within the meaning of this section, because 
the girl’s consent would be immaterial, But i t  cannot be said 
that the purpose of enabling or persuading an adult woman 
to become a Christian would be in itself unlawful. If  it is 
not unlawful in the case of an adult woman, it could only be 
unlawful in the case of a child by reason of its being]) done 
without the guardian's consent. But we think it is impossible 
to construe the section so as to make it include purposes which, 
although not unlawful in themselves, might only become so 
when entertained towards a child in opposition to the wishes 
of its guardian.

The section was not enacted for the protection of children 
only or of children generally. I t  applies to women and to 
female children only, and this combination and the exclusion 
of male children, goes to show not only thnt some definite purpose, 
unlawful in itself, was contemplated, but that the purppse 
had some special reference to the sex of the person against whom- 
it was entertained. This view is supported by the earlier 
legislation on the subject. The sections of the earlier Acts, 
corresponding to s. 651 of the Procedure Code, empowered the 
Magistrate to act when a woman or female child was detained 
for specified purposes ; vis., adultery, concubinage, prostitution, 
deflowering or disposing of her in marriage. The words “ any 
unlawful purpose ’’ were first substituted in Bengal Act IV of 
1866 for the specified purposes mentioned in the previous Acts, 
and those words have been used in all the Subsequent Acts, 
but the Magistrate’s power has always been restricted to the 
case of women and female children. I t  may be that the effect 
of the alteration was to extend the scope of the section and to 
indude some purposes obher than those which were before, 
distinctly specified, but it is unnecessary to consider whethe* 
this is the case; it is enough to say that the purpose whi6h



is here found to have been entertaiaed is not an unlawful puvpose 1889 
Avithiu the meaning of the section. AbbahaV

I t  follows that the Maofiatrate had no power to make the jxahwbo. 
order which he did. The question remains whether, in setting 
it aside, we should imdo what was done in giving effect to i t  
and replace the girl in the charge of the person from whom 
she was taken. We have no hesitation in saying that if the 
Magistrate had the power which he supposed he had, he in our 
judgment exercised it very properly on the facts before him. I t  
does not, therefore, follow that, because we now find he had not 
the pow.er, we should, as a matter of course, restore the state 
of things which existed when the order was made.

We are in fact asked to take this child from the charge of 
her mother or husband, in the custody of one or other of whom 
she is, and cither of whom the law regards as her natural and 
proper guardian, and make her over to a sti’anger whose detention 
of the child, against the will of her husband or mother, would he, 
primd facie, unlawful I t  is, we think, very questionable whether 
■we have the power to do th is ; but, assumiug that we have the 
power, we could only with propriety exercise it if the proper ' 
guardian is shown to be in some way disqualified, or if, at the ' 
least, the guardian’s character is so bad and mode of life so immoral 
that it would not be proper to leave the child in his or her 
charge. Nothing of the sort is established. I t  is not even 
alleged that the mother has led or is now leading an immoral 
life. All that is charged is that, by giving her daughter to a 
man to whom she was not married, she abandoned her and loft 
her to lead a life of prostitution. The truth of this charge 
depends upon the fact whether there was or was not a marriage.
The Magistrate has found, on ample evidence, that there was 
a matriage, which would be valid if the parties were not incapable 
of contracting, and that there is no ground for holding that they 
were incapable. The marriage is said to be illegal because, 
according to caste custom, widows are not allowed to marry, and 
because one of the parties is of higher social status than the 
other. I t  is only necessaiy to point out that widow marriages 
are now legalised, and that, although a mamage may be improper 
according to caste custom, it is not on that account illegal.
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1889 But the whole charge of immorality against the mother falls 
a b b a h a m "  to the ground when it  is found, as the Magistrate has found, 

tha t' even -if there Avas any legal defect in the marriage, tbig 
was unknown to the mother and Eadhakissen, both of whom 
believed that a valid marriage had taken place.

With the religious aspect of the case we have, of course* 
nothing whatever to do. I t matters not whether the case la 
one of a Hindu child leaving her parents and being received 
and detained against their will in a Christian institution in 
order that she may become Christian, or of a Christian child 
leaving her parents and being received and detained- against 
their -will in a Eahomedan institution in oi'der that she may 
become a Mahomedan.

There are no circumsrtances which would justify us in ordering 
that the child should be made over to the petitioner, and the 
rule must, so far as it relates to this, be discharged.

H. T. H. Buie made absolute in  pai%
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A PPEL JfATE CIVIL.

Sefort Mr. Juitiee Prinsep andMr. Jnstice QJme.

1SS0 HTJKUM CHAND OSWAL (P la in t i f f )  v. TAHARUNNESSA BIBF amd 
Xorah  I8<7i. othebb (D efendants).*

Civil Proaedtire Code, 188S, b. 857A—Agreement for, or fo give, Urns for satit  ̂
faction of juigment-delt—Ag>'ement witJiout sanction of Court-Illegal 
contraolr-Contraet Act {11 of 1872), a, 23—ConBideraiion.

The plaintifE obtained a deoree against the defendant under wliioh the 
jadgment-debtor was liable to pay the amount by inBtalments with interest 
a t 4 per cent. Eventually, the defendant failing to pay, the plaiutiiffi acoepted' 
a bond executed jointly by the defendant and T h is  father, by  wbiob they 
both became liable fo r the amount of the decree w ith  interest at 18J per­
cent. In  a suit on the bond, i t  was contended tha t the bond was void undev 
8. 257A of the Civil Procedure Code, as being an agreem ent to give tiiSie 
for the satisfaction of the judgm ent-debt made fo r no consideration and 
tvithout the sanction of the Court, and also without such sanction providing,

*  Appeal from Appellate Deoree, No. 2510 of 1887, against the decree'
J . II. H allet, Esq., Judge of Bungpore, dated the 1st of September 188?', 
aiflrming the deoree o f G, Dalton, Esq., Subordinate Judge of Jnlpaii- 
goorcc, dated the 11th of February 1,887.


