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1910 It is contended before us that this order setting off the two
Naoim 1an  decrees against each other wasan order passed without jurisdiction.
The contention is that while the first decree ig, in striet terms, a
decree to recover a sum of money, the second decree is a decree
for sale in enforcement of a charge against iramovable property
and thay the Legislature in enacting rule 20 under order XXI
meant to draw a distinct line of cleavage between the class of
decrees contemplated in rales 18 and 19 and the cluss of decrees
contemplated in rule 20, It has not been pointed out to ws that
anyone will be prejudiced by a decree of the kind contemplated
by rule 20 being set off against & decrae of the kind contemplated
in rules 18 and 19 and wice versd. On the other hand, the prac-
tice of setting off decrees in this way is a very salutary procedure,
and it is equally open to argument that rule 20 was expressly
inserfed in order to make it clear tha' though a decree might be
a decree for sale in enforcement of a morlgage or charge, it
might yet be dealt with on the same lines as wheres both the eross
decrees are decrees to recover sums of money. At any rate in
the present case we see no reason for interference, and we dismis:
the appliention with costs,
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Application dismissed.
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Befare Mr, Justice Richards ond Myr. Justice Geiffin.

NATHU Anp orapgs (Derenpaxys) v, KUNDAN LAL (PoArsTivr,)*
Hindy law—Mitakshara—Joint Hindu family—Debt —Lagal necessity— Monay
borrowed to comply with a decree for pre-emption in favour of the father.

A decree for pre-emption, providing that tho pre-emptor shall acquire the
property if he pays the amount mentioned therain, hut othorwiso hig suit will be
dismissed, is a debt suoh as will support & bond givea by tho father of & joint
Hindu family to raiso mongy for its satisfaction. .

Tars was a suit upon a mortgage bond of joint family property
exeonted by the father of the fawmily for the purpose of raising

money to fulfil the conditions of a deoree for pre-emption passed

# Bacond Appeal No, 202 of 1910, from a deoreo of D, Ty, Tohnzton, Additinnnl
Judge of Meerut, dated the 186h of December, 1909, reversing : T ATH T
}ﬁ)%(}) Husain, Additional Subordinate Judge of Meerut, dated tho 16th of August
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in his favour. 'Amongst other defences it was pleaded that the
bond had been discharged and that it was executed without
necessity and not for family purposes, The court of first instance
(Additional Subordinate Fudge of Meerat) found against the
plaintiffs on hoth issues, On appeal the additional Distriet Jndge

reversed the decree of the first court and decreed the plaintiff’s

claim, The defendants appealed to the High Court.

Me, E. 4. Howard, for the appellants.

Pandit Rame Kunt Malaviya (for The Hon’ble Pandit
Madan Mohan Malaviya), for the respondent.

RicaarDs and GrIFFIN, JJ.~This and the connected appeal
appeal No. 201, avise out of suits brought on foot of two mortgage
honds, The bonds were made by the father of a joint Hindu
family and the property pledged was ancestral property. A
number of defences were raised, and, amongst others, defences
that the bonds were discharged and that they were executed by a
father without necessity and not for family purposes. The eourt
of first instance found against the plaintiffs on both these issues,
The learned Additional District Judge has reversed the decree
of the court of first instance. He finds that the bonds were not
paid off and after referring in his judgement to two witnesses
who are attesting witnesses of the bonds, says as follows :—¢ Their
evidence is safficient to show that the money was obtuined for a
legal necessity, for the enlargement of family estate by exercising
rights of pre-emption. It wags entirely the interest of the
family, even though there is no legal proof that the effect was
given to this purpose. [ hold that the debls were incurred for
logal necessity.”. This judgement is not very satisfactory. The
courb of first instance had given somewhat substantial reason for
holding that it had not been proved that the bonds were given
for family necessity, He has said that the allegation was. thad
the money was advanced for pre-smptive decrees, but that no such
decrees had been filed. - It would have been more satisfactory
if the learned Additional Distriet Judge had gone into these
_'moatters and given his reasons for over-ruling the courh below.
Tn the present case it is mnob even alleged in the bond that the
consideration  was money advanced to acquire property pre-
empted., We feel, however, that in second appeal we musb
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accept the judgement of the learned Additional District Judge
o8 o fisding that the money was borrowed on two bonds for the
purposo of complying with the termy of one or more pre-cmptive
deorees. We thiuk that in the absence of evidence to the con-
brary it mush be assuuied that these decrees were complied with
and that the family acqaired the property, the subject-matter of
the pre-emptive decrees, by means of the money that was advan-
ced on foob of the bonds. A pre-emptive decree provides that
the decree-holder shall acquire the property thercin mentioned
provided he pays the purchase moncy within a time fixed. If
he does not do so, his suit is to be dismissed with costs. It is
very hard to say that suech a decree with the liability that is
aftached to it is not a debt. It cannot be urged now that a
creditor who has made honost and reasonable inquiry as fo the
object of the loan is bound fosee to the application of the money
he advances, and therefore the absence of a finding that the money
advanced on fooh of a bond was actually applied to the pre-
emptive decrees is not fatal to the plaintiff’s case. The appeal,
therefore, fails and is dismissed with costs.
Appeal dismissed.

Before Siy Joln Stunley, Kuight, Chiof Justive, and Mr. Juslice Banorji.
MUMAMMAD FAYAZ ALI KHAN (Derexpant) o, KALLU SINGH axp
ANOTHER (PrarNTrems.)*

Civil Frocedure Code (1882), section 43 —~Civil Procodures Codes (1908), sehedule
1, order LI, rule 2—Comgpetence ta give leave to omit remedies o aplit
causes of action not limited by pecuniary juriediction of couré—~Suit for
surplus collections made by mortgagee—Limitation—det No. IX o f1871,
echadule IT, apbicle 10B~—Act No. XV of 1872, section 2, scheduls II,
articlss 105, 10946t No. IX of 1908, schedule I, articles 105, 109,

The compotence of & court to give leave to s plaintiff fo omit fo sue for &
reliof to which he may be ontitled is nob affceted by the precuniary value of the
relief in xospeot of which such leave is sought,

A suit by a mortgagor aftcr the mortgage has been sabisfied to resover sur-
plus oolleslions xecoived by the mortgages moy bo hrought within thres yoars from
the time when ihe morbgagor re-ontors on the mortgaged proporty wnder artiole
105 of the second schoduln to tho Limitntion Ack of 18Y7 (schedule I to the
Limitation Aok of 1008) and thers is no restriotion as to the way in which the

morbgwox may obbain POSbOb‘ZlOH Eam Dm . Blmy S agh (1) digendsed,

. Tivet Appesl No 227 of 100‘) from a decron of Banko Behaml Lal, Bubor(h- ’
nate Judgo of Aligah, dated tho S14b of May, 1904,

(11 (1004) L T. 12, 80 AllL, 228,



