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1910 It is coEtended before us that this order setting off the two 
decrees against each other was <in order passed without jurisdicfcioB. 
The conientioii is that while the first decree is, in strict; terms, a 
decree to recover a sum of m.on.ey, the secoad decree is a decree 
for sale in enforcement of a charge against immovable property 
and that the Legialature ia enacting rule 20 under order X X I  
meant to draw a distiiiob line of cleavage between the class of 
decrees contemplated in rales 18 and 19 and the class of decrees 
contemplated in rule 20, It has not been pointed out to us that 
anyone will be prejudiced by a decree of the kind contemplated 
by rule 20 being set off against a decree of the kind contemplatecl 
io rules 18 and 19 and tric& versd. On the other hand, the prac
tice 0? setting oil decrees in this way is a very salutary procedure, 
and it is e(|ually open to argument that rule 20 was expressly 
inserted in order to make i(i clear tha*; fchougk a decree might be 
a decree for sale in enforcement o f a inorl.gage or charge, it 
might yet be dealt with on the same lines as where both the ero®s 

decrees are decrees to recover sums of money. At any rate in 
the present case we see no reason for interference, and we dismia; 
the application with costs.

AppUoation disnniased.

1910
T^ommler 6,

APPELLATE CIVIL.

Before M r. J'ttsUoe Hiohards m i  Mr. Jmstioe Q-nffin.
NATH O' AHD OTHHBs (Dbe'HNdanm) V. KTJNDAN LAL (Pc.AiSWi’i?,)* 

Einiu lam—•MUahs’hara'-—Joint Hindu familff—J)ebt—Legal nbcmsity—Momy 
lorrowed to eompl$ wiih a decree fo r  pre-em^ption in favour o f  the father.

A decree for pre-amption, jtrovidiag fchat tlio pra-emptor shall aoquiro tho 
gKOgerty if lie pays the amoun.t mentiouacl bherain, Imli ofchorwiso liia smiii will be 
dismissed, ia a suoh as will supposfc a bond givoa by tho fatihex of a joint; 
Hindu family to raiso money for its satisfaofcion.

T h is  was a suit upon a mortgage bond o f joint fam ily  property 
executed by the father of the family for the purpose of raising 
money to fulfil the conditions of a decree for pre-emption pa-jsed

• Second Appeal No. 202 of 1910, from a deoi'oo of 'D. Ij, .Toljnr'on, A'lflitinnal 
Judge of Meai’ut, dated tho 18fch of December, 1900, revoraing Muiiani-
raad Husain, Additional Subordinato Judge of Meorafc, dated tho 10th of August 
J.909,



in his favour. Amongst other defences it was pleaded that the X910 
boftd had been discharged and that it was esecuted wit-hoxit —  
necessity and not for family purposes. The court of grab instance «•
(Additional Subordinate Judge of Meernt) found against the Las,
piaiutiffs on both issues. On appeal the additional District Judge 
reversed the decree of the first court and decreed the plaintiff’s 
claim. The defendants appealed to the High Court.

Mf. E. A. Howard, for the appellants.
Pandit Rama Kant Malaviya (for The Hoa’ ble Pandit 

Madan Mohan Malaviya), for the respondent.
R ichaeds and G k if f in , JJ.—This and the connected appeal 

appeal No. 201, arise out of suits brought on foot of two mortgage 
bonds, The bonds were made by the father of a joint Hindu 
family and the property pledged was ancestral property. A 
number of defences were raised, and, amongst others, defences 
that the bonds were discharged and that they were executed by a 
father without necessity and not for family purposes. The court 
of first instance found against the plaintiffs on both these issue*.
The learned Additional District Judge has reversed the decree 
of the court of first imtance. He finds that the bonds were not 
paid off and after referring in his judgement to two wrtneeses 
who are attesting witnesses of the bonds, says as follows ;—“  Their 
evidence is sufficient to show that the money was obtained for a 
legal necessity, for the enlargement of family estate by exercising 
rights of pre-emption. It was entirely the interest of the 
family, even though there is no legal proof that the effect was 
given to this purpose. I  hold that the debts were incurred for 
legal necessity.’  ̂ This judgement is not very satisfactory. The 
conifc o f first instance had given somewhat substantial reason for 
holding that it had not been proved that the bonds were given 
for family necessity. He has said, that the allegation was that 
the money was advanced for pre-emptive decrees, but that no sucli 
decrees had been filed. It would have been more satisfactory 
if the learned Additional District Judge had gone into these 
matters and given his reasons for over-ruling the cpurfc below*
In the present case it is not even alleged in the bond that the 
consideration was money advanced to acquire property pre
empted, We feel, however, that in second appeal we masti
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1910 accept the jnclgement of the learned Acldifcioual Districfc Judge 
as a fmdiag filial) the money was borrowed on two bonds for the 
pui’poBO of complyiiig with the terms of one or more pre-emptive 
deMees. We fchiuk that in the absence of. evidence to the con
trary ill must be assiiiaed that these decrees were complied with 
and thal the family acqnirad the property^ the subjeot-matter of 
the pre-emptive decrees  ̂by maariB of the money that was advan
ced oil foot of tho bonds. A pre-emptive decree provides that 
the decree-holdor ahali acquire the property therein mentioned 
provided be pays the purchase money within a time fixed. I f 
ha does not do so, his suit is to be dismissed with costs. It is 
very hard to say that such a decree with tho liability that is 
attached to it is not a, debt. It cannot be urged now that a 
creditor who has made iionost and reasonable ioqiiiry as to the 
object o£ the loan is bomid to see to the application of the moaey 
he advances, n,lid therefore the absence of a finding that the money 
advanced on foot o f a bond %Taa actually applied to the pre
emptive decreea is not fatal to the plaintiff’s case. The appealj 
tiierefore, faib and is dismissed with costs.

A'ppeal dismissed.

1910
November̂ ,

Before Sif John Stanley, Knight, CJdef Jmlioe, and M r. Juslice Sanerji.
MUHAMMilD FAYA.Z ALI KHAH (DBB’KisnAN®) d. EALLTJ BINGH and 

ANOTHIOR (PriAIOTlB'M,)*
Civil J-’rooedura Code (1882), seoUon l^tocodnre Oode (1908)i soJifidtila

J) order J l ,  ru le  Z-^Oom^ie^ence ta g im  to omit remedies or
causes o f  aotion not limited feamiarff fm'i$diotion o f couvt-^SnU f o r  
$xirplm eolUctioM mado Iff morf.ffaffee-^Limiialion—Ael No. J X o / 1 8 7 1 ,  

schedule I I ,  article  105— Act Wo. X V  o / l 8 7 ? ,  section 2, stihedula I I ,  
artieles 105, 101)— A&t No. I X  o f ifyQB, saliciiile I ,  afiicles 105, 109.
The oompotonca of a courfc to givo leave to a plaintiff to  om it to sue for tk 

relief to wliiob. he m ay be oatifclod is nofc alloctod by the pKeoTiniary valuo o f th® 
r&lief in  roggeot of wliich; suoli loavo is sought.

A suit by a mortgagor after tho mortgago lifts booa aatisfiod to sooovor fiiiE- 
pliis oolIeoUons recoivod by the mortgages may bo brouglit witMa tlitca yoars from 
tha time whon ulio mortgagor re-oatora oa tho mortgagod propoKty tindoE artiola 
103 of tlio sQoonJ soliodule to tlxo Jjimitfttion Act of 1877 (sob,Qdol9 I  to the 
Limitation Aofc of 1908} and tharo is no Eoafci'iotioii as to tixo way ia wHgIj, th.6 
mortgagor may obtain possossioa. Mam Dm . !Bhq> 8  (1) discussed,

*, IPirst Appeal No, 2S7 of lOOSJ, from a decroo of Banka Behari LaJ, Subordi
nate Judgo of A!ig:trh, dated tlie Slat of May, 190;).
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