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petitioner we are referved to the case of Vedanta Desthkacharyuly
v. Perindevamma (1), and we were asked to hold that a person -
praying for the relief which the plaintiff sought, should not be
refused permission to sue in formd pouperis and o be left to
raise funds by mortgaging his claims, It has, however, been
pointed out to us by the other side, and we aceept the contention,
that the petitioner in trying to raise money upon the equity of
redemption would not in effect be morbgaging his claim, The
equity of redemption in many cases is property of far greater
value than the mortgage which the person instituting the suit may
be seeking to redeem. Ifany obscurity remains in the present
case it i8 the fault of the plaintiff that he did not remove that
obscurity. There is no right existing to sue ¢n formd pouperis.
I+ is an exemption from the ordinary rule whieh he claims from
the court and the burden of proving the exemption lies upon the
person who claims the exemption. We are not satisfied that the
court was in error when it held that the petitioner had not
proved his pauperism, As he had not proved his pauperism the
court was within its jurisdiction in refusing permission. We
dismies the application with costs.
Application dismissed,

Before My, Justice 8ir George Knox and Mr. Jumtios Raramot Husain,
NAGAR MATL axp oraurs {APPLICANT) v. RAM .OHAND (OpposiTe Pamty).%
Civil Procedure Code (1908), order XXI, rules 18, 19, 20-—Haecution of

decyosCross deoroos—Sel-off—Monoy docrce~~Deerds for enforcomont of

charge.

Held that under the Codo of Civil Procedure (1908) n court is oompetent to
gob off » simple deoree for recovery of money againgt & decros for recovery of
money by enforcement of a oharge,

TuE facts of this case were as follows :—The applicants held
a simple money decrec against the opposite party. The latter
held o deeree against the applicants for the recovery of a certnin
sum of money by enforcement of a charge against their immov-
able property. The first mentioned decree wus for a smaller
amount then the latter. The executing eourt (Subordinato Judge
of Cawnpore) set off the two decrces against each other and

® Civil Rovision No, 72 of 1910,
(1) (1881) I, L, B,, 3 Mad, 249,
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recorded the first as discharged. The applicants filed a revision
in the High Court. ' '
Babu Surendra Nath Sen (for Babw Durga Charan Banerji),
for the applicants ;-—
~ The question is whether a court is competent to set off two
decrees, one of whichis a simple money decree and the other
for the recovery of money by enforcement of a mortgage or
charge. The rulings under section 246 of the old Code are
conflicting. The present law on the subject of eross-decrees
is embodied in order XX, rules 18, 19 and 20 of the new Code.
Rules 18 and 19 contain the general provisions as to set off,
Rule 20, which is new, extends those provisions to the case of
~mortgage decrees. The evident intention of the Legislature is
that where we bave mortgage decrees the rules as to.set-off shall
also apply that is, two mortgaged decrees may be set off against
each other. Just as rule 18 deals with the class of decrees “for
the payment of two sums of money ¥ and provides rules for their
setting off inter se, so rule 20 deals with the class of mortgage
decrees and their setting off inter se. It is nowhere provided
that & decree of the former class may be set off against one of
the latter class, The two classes of decrees obvicusly differ in
many respects. If it be said that a mortgage decree is also o
money decree because a mortgige means a debt plus security,
then there was no necessity for enacting rule 20. The use
of the word “decrees” in the plural in rule 20 also indicates
that the Legislature contemplated that the decrees should both
"be mortgage deerees.

Munshi Iswar Saran, for the opposite party, was nob
heard.

Kxox snd Karamar Husaiy, JJ.:—Nagar Mal and
others, applicants, held a decree for money against Ram Chaud,
Ram Chand subsequent to the passing of that decree obtained a
decree for money to be enforced by sale of property. The judge-
ment-debtors were the holders of the decree first named.. The
petitioners took oub execution of their decree, The -courb . exe-

" cuting the decree set off the first decree against the other and
marked the decree, dated the 16th of December, 1908, as
discharged.
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1910 It is contended before us that this order setting off the two
Naoim 1an  decrees against each other wasan order passed without jurisdiction.
The contention is that while the first decree ig, in striet terms, a
decree to recover a sum of money, the second decree is a decree
for sale in enforcement of a charge against iramovable property
and thay the Legislature in enacting rule 20 under order XXI
meant to draw a distinct line of cleavage between the class of
decrees contemplated in rales 18 and 19 and the cluss of decrees
contemplated in rule 20, It has not been pointed out to ws that
anyone will be prejudiced by a decree of the kind contemplated
by rule 20 being set off against & decrae of the kind contemplated
in rules 18 and 19 and wice versd. On the other hand, the prac-
tice of setting off decrees in this way is a very salutary procedure,
and it is equally open to argument that rule 20 was expressly
inserfed in order to make it clear tha' though a decree might be
a decree for sale in enforcement of a morlgage or charge, it
might yet be dealt with on the same lines as wheres both the eross
decrees are decrees to recover sums of money. At any rate in
the present case we see no reason for interference, and we dismis:
the appliention with costs,

o,
Ram Ceaxnn,

Application dismissed.

No,ﬁ‘;}fgr; APPELLATE CIVIL.

Befare Mr, Justice Richards ond Myr. Justice Geiffin.

NATHU Anp orapgs (Derenpaxys) v, KUNDAN LAL (PoArsTivr,)*
Hindy law—Mitakshara—Joint Hindu family—Debt —Lagal necessity— Monay
borrowed to comply with a decree for pre-emption in favour of the father.

A decree for pre-emption, providing that tho pre-emptor shall acquire the
property if he pays the amount mentioned therain, hut othorwiso hig suit will be
dismissed, is a debt suoh as will support & bond givea by tho father of & joint
Hindu family to raiso mongy for its satisfaction. .

Tars was a suit upon a mortgage bond of joint family property
exeonted by the father of the fawmily for the purpose of raising

money to fulfil the conditions of a deoree for pre-emption passed

# Bacond Appeal No, 202 of 1910, from a deoreo of D, Ty, Tohnzton, Additinnnl
Judge of Meerut, dated the 186h of December, 1909, reversing : T ATH T
}ﬁ)%(}) Husain, Additional Subordinate Judge of Meerut, dated tho 16th of August




