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insoribed in the order sheet that judgement would be delivered
.on a certain date, Further, ho wrote out what took the form
of a judgement in the case and place it upon the record. Before
the appointed day arrived he ceased to be the Subordinate Judge
of Jhansi. His successor in office did not pronounce the judge-
ment written by his predecessor, but took a totally different view
of the case from his predecessor and delivered a judgement
contrary to that which, it would appear, his predecessor had intend-
ed to deliver. It is contended before us that the judgement
which was writlen but not procounced by the predecessor should
have been pronounced by the Judge who succeeded him in office,
Authority for this contention is based upon the words used in
order XX, rule 2, and it is contended that the words “ it may
pronounce ” are mandatory and left the successor no option but
to pronounce the judgement which he found upon the record. No
authority has been given to us for this view. On the other
hand, we are indebted to the other side who referred us to Re
Baler ; Nicholas v. Balker (1), adopted by the Calentta High
Court in In the Goods of Prem Chand((2), We agree with
the Caloutta High Court as to the meaning to be put upon the

word ¢ may,” and dismiss the appeal with costs,
Application dismissed.

Befors Mr. Justics Sir Geopge Knox and)Mr. Justice Karamat Husain,

KAPIL DEO BINGH (Puainrier) Arpricant v. RAM RIEHA SINGH Axp

orgErs (DoppxDANTS) OPPOSITE PARTIRS.* '

Civil Procedure Code (1908), order XX XILI, rule le=Inquiry into pawperism—
Claim for redemption of mortgage—dpplicant able fo vaise monsy wpon
seourity of equity of redemption.

" Hold that a plaintiff secking to sue for redemption in Sormd pauperis cannot
olaim to sua ag & pauper so long as he can raise monoy on his equity of redemp-
tion and that in go doing ho will not in effect he mortgaging his claim. Vedanta
Desikacharyulu v. Porindevemma,(3) distinguished,

Tris was an application for leave to sue in formd POUPETis,
The facts were these :~—The applicant apph ed for leave to sue as

a pauper for the redemption of a certain mortgage. He was

® Oivil Revision No. 64 of 1910,

{1) (1694) L. . Ru, 21 Cale., 882, (2) (1890) 44 Oh, D,, 964,
(8 ) (1881) I' L, Bu 8 Mﬁdo,

1910

- LACHMAR

Pragap

.
Ram Kismax,

1910
Noyember 8,



1910

Karin DEO

Binex

V.
Ran Rrgma
SINGH,

238 THE INDIAN LAW REPORTS,  [VOL. XXXrit.
examined and he stated that he had no other property excepting
that which he was suing to redeem. The court fixed a date for
inquiry into the alleged pauperism. On the date fixed the oppo-
site party pub in objections to the effect that the applicant was a
man of means and not a pauper. Neither the applicant nor the
opposite party produced any evidence. The court made the
following order :—*‘ The applicant has, on his own showing, the
equity of redemption, and there is nothing to show that he cannot
obtain money on ils security. I believe he is not & pauper, and
dismiss the application with costs.”” The applicant applied to the
High Court for revision of this order,

Babu Sarat Chandra Chaudhri (for Dr, Satish Chandre
Baneryi), for the applicant i—

The Subordinate Judge did nob enter into the merits of the
application at all. Ho rejected it merely on the ground that as
the applicant could possibly raise funds on the security of his
equity of redemption he was not a panper. But this very equity
of redemption was the subject matter of his suit, It has been
ruled that a pauper is not obliged to raise funds by mortgaging
hisclaim ; Vedantw Desikachuryulu v. Perindevammae (1), The
Subordinate Judyge should have made a proper inquiry into the
circumstances of the applicant and have ascertained whether or
not he was a panper within the meaning of order XXXIIIT,
rnle 1.

My, M. L. Agorwole (with him Munshi Govind Prasad), for
the opposite party -

The Subordinate Judge was right in his opinion. The
applicant could raise money on the security of his equity of
redemption, which might he of considerable value. The equity
of redemption was not the subject-mattcr of the suit, What
was sought to be redeemed was the physical property itself
and not the equity of redemption, which is a right quite distinct
and separate from the corpus of the property, If the applicant’s
contention were right, then theve could be no puisne morlgages.

_ Then, the cage is not onein which a revision should be entertained,

There is no question of jurisdiction ; there has been no material
irregularity, It isnot alleged that the applicant tendered any
(1) (1881) L L. Rv, 3 Mad., 249,
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.evidence which the court refused to entertain or consider, There

is no evidence on the record, other than the statement of the
applicant himself. On that evidence the court rightly or
wrongly came to the conclusion that he was nobt a pauper.
Misappraisement of evidence is no ground for revision. The
cage is governed by the ruling of Kamrakh Nath v. Sundar
Nath (1) which followed the case of Chattarpal Singh v. Raju
Ram (2).

Babu Serat Chandra Chaudhri, in reply :—

In the present case the matter has not at all been gone into as
to whether the applicant is a pauper or not. It is not the peti-
tioner’s plea that his evideuce has been wrongly disbelieved, but
that it has not been considered at all. The Subordinate Judge
does not say that he disbelieved the petitioner's statement ; if that
had been the case, then no revision would have lain, A revision
does lie if the court has failed to deal with the question of the
applicant’s pauperism with reference to the definition of a
“ pauper” ; Muhammad Husain v, Ajudhia Prasod (8), Secrr-etcwy
~ of State v. Jillo (4).

Kw~ox and KaraMaT Husarw, JJ. :—This application is for
revision of an order passed by the Subordinate Judge of tthazipur.
The Subordinate Judge had before him an application on the part
of the petitioner seeking to be permitted to sue in formd pauperis
The Subordinate Judge, as we find from the record, fixed a day
for veceiving whatever evidence the applicant might adduce in
proof of his pauperism. He examined the applicant, and it was
not shown to us that any evidence tendered by the petitioner
was rejected by the court unheard. After examinivg the peti-
tioner, the court wrote as follows :—.

«The applicant has on his own showing the eqmty of
redemption, and there is nothing to show that he cannot obtain
money on its security. I believe he is not a pauper and dismiss
the application with costs.”

The suit which the petitioner desired to institute was a suit
asking for redemption of the whole of a certain property set oub
in the schedule attached to the plaint. On behalf of the

(1) (1898) I L. R, 90 All, 299,  (8) (1888) L. Lu. R., 10 All, 467 (47v),
(3) (1885) L. T, R, 7 AL, 661, fa) (1898) L. T, R, 2L All, 133, (136),
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petitioner we are referved to the case of Vedanta Desthkacharyuly
v. Perindevamma (1), and we were asked to hold that a person -
praying for the relief which the plaintiff sought, should not be
refused permission to sue in formd pouperis and o be left to
raise funds by mortgaging his claims, It has, however, been
pointed out to us by the other side, and we aceept the contention,
that the petitioner in trying to raise money upon the equity of
redemption would not in effect be morbgaging his claim, The
equity of redemption in many cases is property of far greater
value than the mortgage which the person instituting the suit may
be seeking to redeem. Ifany obscurity remains in the present
case it i8 the fault of the plaintiff that he did not remove that
obscurity. There is no right existing to sue ¢n formd pouperis.
I+ is an exemption from the ordinary rule whieh he claims from
the court and the burden of proving the exemption lies upon the
person who claims the exemption. We are not satisfied that the
court was in error when it held that the petitioner had not
proved his pauperism, As he had not proved his pauperism the
court was within its jurisdiction in refusing permission. We
dismies the application with costs.
Application dismissed,

Before My, Justice 8ir George Knox and Mr. Jumtios Raramot Husain,
NAGAR MATL axp oraurs {APPLICANT) v. RAM .OHAND (OpposiTe Pamty).%
Civil Procedure Code (1908), order XXI, rules 18, 19, 20-—Haecution of

decyosCross deoroos—Sel-off—Monoy docrce~~Deerds for enforcomont of

charge.

Held that under the Codo of Civil Procedure (1908) n court is oompetent to
gob off » simple deoree for recovery of money againgt & decros for recovery of
money by enforcement of a oharge,

TuE facts of this case were as follows :—The applicants held
a simple money decrec against the opposite party. The latter
held o deeree against the applicants for the recovery of a certnin
sum of money by enforcement of a charge against their immov-
able property. The first mentioned decree wus for a smaller
amount then the latter. The executing eourt (Subordinato Judge
of Cawnpore) set off the two decrces against each other and

® Civil Rovision No, 72 of 1910,
(1) (1881) I, L, B,, 3 Mad, 249,



