
VOL. x x x n i  ] A.LLAHABAD BEPJES. 2S3

We are asked by Mr. O ’Conor on behalf of the defendant 
Bank to fix a time within which the lea^e should be executed. 
Mr. Wallach, on behalf of the respondenb, raises no objection. 
We think that the lease fchould be executed within a period of 
two moil the from this date, and so we direct.

Appeal dismissed.

Before Sirjolm Sfanleif, KnigM, Chief Justice, and Mr. Justice Banefji^ 
MUHAMMAD SAYEED and others (Defendants) «. MOHAMMAD ISMAIL 

(PLiiNTiFP) AKD ZAFAR-ULLAH and oteers (Defendants)*
Civil J'yoeednre Coda (1SS2), section SloA~—“  Alienafion —M^uhatnusdan lato 

■~~Gifl during marz-ul-ma’at— WilI.
Me^d tliaf: a gift made by a Muhammn.dan during death.41]ness is (1) iiDdee 

tie Muhammadan law a will and theroforo valid as to 0D€«iliird of llie proĵ erly 
comprised in it, and (2) is not an alienation which might fall lincer the pro* 
liibition containod in scotion 325 A of the Codo of Civil Procedure (188̂ .)

T h is  was a suit for a declaration that a deed of gift executed 
by one Saleh-un-nissa, was void on. the ground that she was 
fiuflering from death-illness at the time of the gift and that the 
property was under the management of the Collector and 
there for according to section 325A, Civil Procedure Code, the 
lady ŵ as not competent to make the gift. It was found that the 
lady was suffering from death-illness when she executed the gift, 
but was in possession of her proper senses when the property 
was given to her daughter, son-in-law and maternal uncle. 
The court of first instance (Munsif of Ghazipur) decreed 
the claim, and that decree was affirmed on appeal by the 
oSoiating District Judge. The defendant appealed to the High 
Oourfc, and there raised the plea that the gift being made in 

ul-vnct'Ut operated as a will and was valid to the extent 
of one-third.

Maulvi Muhammad Ishaq  ̂ for the appellants, A gift made 
in marz-ul-'Mauif operates as a will. Ameer Ali, VoL L, 
pp. 23—25. The gift to the extent of one-third is therefore : 
valid, Secbiou 325A of the Oode of Civil Procedure is no bar to . 
the lady making a will at least in favour of the donees who were

Second Appeal No. 186 of 1010, from a decree of Chhajju Mai, Officiating 
District Judge of Ghazipur, dated the 24th of Hoyember 1909, c^ rm n g  a 
(Iwjeee of Baij Hath Das, Muasif of Ghaziptw, dated th« 26th of Masoh 1909.
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not her heirs. That sectioa onij prevents alienations which are 
to take effcct immediately and not after death.

Mf. Ishaq Khan, for the respondent*, submitted thafc the 
transfer amouuted to an alienation and was not valid. Ths 
word alienation includes all transfers including a will. The 
jndgement-debtor purported to make a gift, but under the 
Mohammadan Law it amonutB to a will. The will is not 
valid in favour of an heir for more than one-third. The 
will was made to daughter and son-in-Jaw and maternal 
uncle. I f valid, it operates in respect of one-third share given 
to those who are not heirs. Alienation by will is also an aliena
tion which is to take effect after death. ' The will there
fore cannot be made while the property is in the Collector’s 
eharge,

S t a n l e y ,  C. J. and B a n e e ji , J. —The suit out o f which 
this appeal has arisen was brought by the plaintiff respondeat,
Muhammad Ismail, for a declaration that; a deed of gift, dated 
the 29th of June 1908, executed by Musammat Saleh-un»mssa, 
is void on the grounds, first, that she was suffering from death- 
illness at the time of executing the document, and secondly, that 
the property was under the oianugement of the Collector under 
the provisious of the Code of Civil Procedure, and uttfler section 
325 (A) of Act No. X I Y  of 1882 the lady was not competeu*'. to 
make the gift. The conri; of first instance decreed the claim and 
the lower appellate court has affirmed that decree. It has been 
found that the lady was suffering from deat'h-illness when she 
executed the deed of gift. It has also been found on the issue 
referred by ua to the court below, namely, whether she was in 
posse-if-io/j of her senses and had full kuowledgo o f the contend 
and effect of the deed of gift, that she was iu posgojsion of her 
senses and was fully cognisant of the contents and effect of the 
dociimerU.

Upon these findings it Is contended before us that the gift 
being one made during death-illuesa is a will under the 
Muhammadan Law and is valid as regards one-third of the 
property comprisod in it, and that it is not valid in so &r as 
it bestows any part of the property on the heirs of the deceased 
and also as regards two-thirds ol the remainder* How under lih»
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gif I in question half of the property was given, to Muhammad 
Saiyeed, the paternal uncle of the lady, and out of the remaining 
half, one-third was given to her daughter and two-thirds to her 
son-in-law, the husband of another daughter. In so far as the 
dooamentj bestows any part of the property on. the daughter 
Asghar-un-nissa, it is admittedly void as a will. It is conceded 
that if  section 825(A) of the Code o£ Civil Procedure was no 
bar to the right of the lady to make a will, the document is a 
valid will as regards one-third of the property given to Jawad 
Husain and Muhammad Sayeed, that is to say, that it is valid 
in regard to one-sixth share obtained by Muhammad Sayeed and 
one-ninth obtained by Jawad Husain. It is not denied that 
under the Muhammadan Law a gift made during death-iUness 
operates as a will. So that if section 325 (A) is not a bar to the 
right of tl>e lady to make the will, it would operate in respect of 
the one-sixth and the one-ninth shares mentioned above and would 
not be void as regards those shares.

We have therefore to defcermine whether section 325 (A) 
precluded Musammat Saleh-un-nissa from making a will of 
her property. That section provides that so long as the Collector 
can exercise or perform in respect of the jtidgemenfc-debtor’s 
immovable property, or any part thereof, any of the powers or 
duties confered or imposed on him by sections 322-325, the 
judgement-debtor or his representative in interest shall be 
incompetent to mortgage, oharge, lease-or alienate such property 
or part except with the written permission of the Collector, It 
is urged that a will comes within the term “ alienate ”  as men
tioned in the section. We are unable to agree with this contention. 
The word alienate ”  in our opinion was used ejusdem generis 
with the words preceding, namely, mortgage, charge, lease, and 
manifestly contemplates a transfer which would have present 
effect and not a devise which can only have operation after the 
death of the testator. In this view the will vvas not void and 
the lady was not incompetent to make it-. That being so, the 
plaintiff’s claim should bo dismissed in so far as it relates to a one- 
sixth share acquired by Muhammad Sayeed and a one-ninth share 
acquired by Jawad Husain under Llie document in question, treat
ing it as a will, and as regards the rest the said document is void,
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We accordingly allow the appeal and dismiss the claim as
regards a sixth share of the property acquired by Muhammad 
Sayeed and a ninth share, acquired by Jawad Husain. We affirm 
the decree of the court below as regards the remainder of the 
claim. Under the oiroixmsbanGes we direct the parties to pay 
their own costs in all courts.

Appeal allowed,
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Before Mr. JutUee Sir G-eorge Knox and Mr.fTnsHoe KaramatEmain, 
LA.OHMAN PBABAB (PiAiNTii’E’) ApmoAHT v. BAM KI8HAN (Dm- 

B’ENDANT) OpPOSITB PABTy. •
Civil Procedure Code (^1908J, order Z X  rule 2—Jud§m m t written hit not 

delivered lefore transfer o f  Jud(je—Smoeasor in office competent to pro* 
nounce Ms own judgement.

Wliere a Judge fixed a date for clolivering Jtidgoment, wrote it out and 
p l a c e d  it upon the record, but was transferred M ore the date lixod, and hits 
successor took a different view and delivered his own judgement. Seld that ihiu 
sucoossor in office was act obliged to doliver iho judgciQeiit of his predetjessor 
but was competent to pronounce a judgement of his own in the oaee. In the &ooda 
o f  Freiu OJtand Moomkm (1) followed. Mo Baher j Wicholaa v. Balter (2) referred 
to.

T e e  facts of this case, so £'i.r as they are necessary for the
purposes o f this report, are as follows. The Subordinate Judge  ̂
of Jhansi haYlng heard an appeal reserved Judgement and ap
pointed a certain date for delivery of Judgement in the case. 
H e also wrote a draft judgement and placed it on the record. 
Before delivering judgement;, however, he ceased to be Subordinate 
Judge of Jhanwi. His successor in office took”a different view 
of the appeal from tlie former Judge and pronounced his own 
jnlgement which dismissed the appeal, whereas the first Judge
ment was for decreeing it. The plaintiff' appellant appealed 
to the High Court.

Babu Viari Lai Banerji, for the appellant,
Babu Durga Ohamn Barterji (with him Babu Burendra 

Nath Sen), for the respondent.
K n o x  and K ab a m a t  H usain , JJ.—The officer who held tlio 

post of the Subordinate Judge of Jhansi heard an appeal and had
* Oivil Revision No. 26 of 1910. , ,

fX) (1894) I. L.. E „ 21 Oalo.8 8S2. SO)«  Oh.


