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Befare Sir John Stanley, Knight, Chief Justice, and Mr, Justice
Banerys. '
RAM LAKHAN RAL axp awormer (Deruwpanss) o, GATJADHAR RAIL
‘ ARD OoTHERS (PnaINTIrps).*

Aet No, XV of 1877 (Indian Limitation Act ), sehedule i, artioles 137,

142, 144 —Addverse 1roxkessio;x — Dafendant **~Successive but independent

tragpassers.

Plaintiffs purchased certain property ab an cveoution sale on the 20th
November 1891, the proporty being at the timo of purchase in the possession
of trespassers, and formal possession was given to thom on the 25th Novomber
1892, In 1897 other porsons, also trospassors, obtained possessiou of the pro-
perty, against and not through the persons originally in possession, In 1808 the
plaintiffs sued the sooond setiof trospussors for possession. Held that article 144
of the socond schedule to the Indian Limitation Act, 1877, applied and the suit
was not time barred. Ram Prosad Jannav. Laklki Narain Pradlan (1) followed,

Tar8 was an appeal under section 10 of the Letters Patent
from & judgement of LupsaiLr, J. The material facts appear
from the judgement under appeal, which was as follows :—

¢Tho facts of the case out of which this appeal arises are, so far ag they are
material for the disposal of the appeal, ag follows :—Two brothers, Phenku and
Sumeran, wers separato owners cach of a fwo annas share in a village, One

Ram Sahal was tho ancestor of the presont plaintifis, Fhenku, Sumeran and
Rara Sahai jointly brought o suit against cortwin dofendants, which they lost
in tho yoar 1883, and costs were awarded to tho defondant agringt them. Some-
time botweon 1883 and 1887, both Phenka and Sumeran dicd, The former’s
ogtale was inherited by bis sons, Sumeran loft a daughter’s son to succeed
him, The latier, however, did not geb possossion of hig estate, on the contrary
the sons of Phenkn, without any title, book possession of it, and in the year
1887 morbgaged it to one Subbe Rai, The defendants in the enit of 1888
exeounied their decree for costs as against Rom \Sahai, the sons of Phenku and

" heirs of Sumeran, In 1891, the whole four annas (7.e., the shares of both

Phenku and Sumeran) was attached and sold and purohasod by the present
plaintiffs. The latter was pub into formal possession en 26th November 1892,
On an application for mutation of names, the Revenuo Court ordered his name
to be reacrded, subject to the mortgage of Subbe Rai. The Jablor’s morigage
was one with possession, In 1894, that is, aftor their rights had been attachod
and sold in execution of the decres for costs, the heirs of Sumoran brought a suit
againt the heirs of Phenku and the mortgagee Subbe Rai, lo recover the two
apma share of Bumeran, and aftor some litigation finally obtained a dearce
from this Qourt in their favour in 1897. In exocution of that decres they
obtainad podsoggion as against the heirs of Phenku sud Bubbe Rai. Tho present
suib wag brought by the plaintiffs against the heirs of Sumeran to recover

* Appeal No, 29 of 1910 undex geotion 10 of the Lotters Patent,

(1) (1885) I. L. R, 13 Calo,, 167,
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possession of this two anns share, It is brough some 16 years after the date

on which formal possession was awarded to the plainfiffs as auction purchasers, .

but within twelve years of the date on which the heirs of Bumeran obtained
possession as aginst the sons of Phenkuand their mortgages, but ccnsiderably
more than 16 years after the date on which the sons of Phenku took possession
of their share adversely to the heirs of Sumeran. Among other defences to the
suit, the plea of limitation was raised, Both the lower courts have acceded to
this plea, and holding that the plaintiffs have failed to prove possession within
the period of twelve years (= possession which they actually alleged) have
dismissed the suit. On appeal to this Court it is urged thabt the article applic-
able to the present suis, on the findings of fact by the lower court is arficle 144
of the second Schedule of the Limifation Acl. On hehalf of the respondents,
it is urged that eithex artiole 187 or article 142 applies, and in either case the
suit is barred by limitation. Arkicle 137 relates to a suit by o purchaser at a
sale in execution of a deores, when the judgement-debtor is out of possession
st the date of the sale; and the period of limitation begins to run from the
date when the judgement-debtor is first entitled to possession, The situation
in the present casc amounts to this, that while trespassers were in possession
of the judgement-debtor’s property that property was attached and sold in execu-
tion of the decree, If the auction-purchaser had then brought a suit to recover
possession from the trespasser, it is quite clear that this article would apply, But
the present suit is not directed against the trespasser, It is directed against the
original judgement-debtor, who has subseguently to the sale ejected the trespasser
acd taken pessession of thoe property himself. As against the present plaintiff, the
judgement-debtor is equally & trespasser with the person whe hos Tue
the judgoment- deblor. Arlicle 137, in my opinion, was not in:endel
suit such as is now before me, but to a suit directed agrinst a third party other than
the judgement-debtor. If this were not so, and the article applied to the circum-
stancey of the present case, it would be tantamount to allowing the later of two
trespassers to add to the period of his hostile possession, the period of possession
of a former trespasser from whom he has not derived title in any way. In thecase
of Ram Prosad Janna v, Lakhi Narain Pradkan (1), the facts were very similar
to-those of the present case, A vendor whowasat the time oubt of possession
of cerfain immovable property, sold a portion of it, and afler the date of sale
the vendor recovered possession, . The purchaser within twelve years after the
vendor had recovered possession, but more than twelve years after the vendor had
been originally dispossesed instituted a suit to obtain possession of the property
govered by thesale dead, It was held that article 186 {ths article applicable to
sases of privale sales) did not apply, but that the cassfell within the purview
of article 144. Similarly in the oase veported in ¥, L. R, 15 Bom., 26, a
Beneh of the Bombay H.gh Court held thab articles 136 and 187 applied to

.
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suits brought by purchasers against third persons in possession of lands, in

whose favour limitation runs against the purchaser, in the same way as ib \\{o?ld
aga.nst the owner with whose rights the purchaser is clolbed. The only decision
of this Cowrt to which my atiention Las been called is that to be found.in 1'1 L.
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R, 2 All, 718, That deoision, however, doss not holp me in the slightest, in the
present case, It scoma to me that the lJanguage in column 8 of geheclu]o IX
against articles 136 and 187 is only intolligible in the view that I take. As ropunla
article 149, 1t is urged that formnal delivery of possossion granted to the present -
plaintiffs on 95th November 1889, i3 possession within the meaning of that
axticls, na hag beon held in this Courd and also by the Caleutie, High Couzt,
Irormal delivery of possession as againat a judgomont-debtor in possession would,
no doubt, conatituto snch possossion ag ig contomplatod by this arlicle, but
a6 against a third porsen, it i3 of no value whatsoovor, Ai {ho dafe whon
formal delivery of possession was given to tho prosent plaintiff, the judgement.
debtors, who were then owners of tho property in dispute, were not in possession.
The mortgages, Subbe Rai, & trospasser, was in possession, and ag’ against him
the plaintiff eannot be said to have obiained possession, Tho case of Narasw
Das v. Lalte Prasad {2) 1aid down that whatover might be the effeet of the
felivery of formal possession undor section 319 of iho Code of Qivil Procedure as
against tho judgement-debtor bimsell, such- formul delivery of possession will
not take cfiect as nectual possession ag agninst & pnrchaser of the rights of the
judgemont-debtor who has previously obtained actual possossion, In the

‘prozont easo thore was no purchasor, but a troupasser who had obtained posses-

gion before the auction sale. In my opinion tho formal delivery of possession
of the 95th. Novomber, 1892 was not possession within tho meaning of
article 142, 'Thal article applies to » suib for possession of Immovable
proporly, when the plaintiff, while in possession of the property, has beon
dispossessed or has discontinued tho possossion. The only avticle which can
therefore apply is article 144 as was applied by tho Caleutia High Courtin
the cast of Ram Prosad Janne mentioned above, In this view the period
of limitation Dogan to run when tho possossion of the dofendants first
became advorse to the plaintiffis, The adverse possession of the defendants
olearly commenced when they recovored posscsgion wunder their deorce,
against the hoirs of Phenku and the mortgageo Subbe Rai. Thoy cannot
add fo that period the peried during which the sons of Phonku held advorsely fo
therselves, Their possessory title cannot ho said to have been derived in any way
whatever from the sons of Phenku, and therofora the two poriods of advorge
possession. cannot be added together, so as to bar the prosent suit, It seems
to ma quite. clear thatit was not until the presont dofendanbs wrostod the
possession from the sons of Phenku, that any possosgion adverse to the
present plaintifis could have arison in them. It is true that the prosent plainte
ifis in tho plaint say that thoy had been in possession within twelve yoars,
but tho facts have been found agninst them, On the facts found, artiele 144
clearly applies and the present suit is within timo, I thorefore admit the appesl
and sot asido the dooreo of the courts bolow. As tho suibt was dismissed on a
preliminary point by the court of first instance, and thero are other issnes to
be deaided belween tho partios, I romand the case through the lower appellate
court to the court of first instauce for decision on the werits, Costs here and

- hitherto will abide the resuls,”’

(%) (1899) I, L. R., 21 AlL, 269,
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" Munshi Govind Prasad, for the appellants, submitted that.

the burden of proving that they l4d a subsisting title on the -date
of tuit lay on the plaintiffs, They had obiained formal poszeégion
in 1892, bub the suit for possession was brought more than twelve
years nfter that date. The suit was governed by article 137,
Aot XV of 1877, schedule IT, and was barred by limitation. He
relied on’ Sheoprasad v. Udai Singh (1), Mashar Husdin v.
Behari Singh (2) and Parmanand v. Sitheb 4l7 (8). ,
Babu Sital Prasad Ghose, for the respondents, submitted that

as the plaintitfs did not claim through the person who was in.
possession in 1892, they could pot tack their possession on to that:
of the preceding trespasser. The defendants entered into pos--
session jn 1897 when the plaintiffs had a sobsisting title, and:

the defendants had not since acquired a title by preseription.
The suib having been brought within 12 years of 1897, was not
barred, , S

Sraniey, C.J., and Baxsryy, J.—The facts of this case are
fully set forth in the judgement of the learned Judge of this

Court from whose decision this appeal under the Letters Patent

has been preferred, and it is unnecessary to recapitulate them.
The plaintiffs aequired the property claimed by them under an
auction purchase which took place on the 20th of November,
1891, TFormal possession was delivered to their predeceseors
in title on the 25th of November 1892. At that time Sumeran,
whose rights the plaintiffs’ father, Ram Sahai, purchased &t
auction, was dead and his legal “representatives were out of

possession. A trespasser, namely, the mortgagee from the. sons.

of, Phenku Rai, was actually in possession. [t was in 1897
that the present defendants appellants obtained actual possession
of the property by viriue of a decree wheih they obtained in a
¢uit to which the plaintiffs, or their predecessor in title, was no
party. It is contended that the claim comes within the purview
of article 187 of the second schedule to the Limitation Act of
1877, 'We agree with our learned colleague that that articleonly
applies toa suit against a third party and not to & suit against
the judgement-debtor or his representative. This is manifest
(1) (1880) I L. R, 9 AlL, 718, _ (%) (1906) L L. R, 98 All, 760,
: (8) (1889) L L. R, 11 AL, 438.
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from the language of the third column of the schedule as pointed

out by our learned brother. We aro also of opinion thatarticle

142 iy inapplicable. The plaintiffs were nover in actual posse:sion

and were not dispos:essed. The only article therefore of the

Limitation Ach which can apply i3 article 144, and the period of

limitation 18 12 years from tho date on which the defendint’s.
possession became adverse to the plaintiffs,  The word ¢ defen~

dant’? by its very definition includes a person from eor throngh

whom the defendant derives big liability to be sued. Therafore .
the adverse porsession of the defendant, referred to in the article,

necessarily means the adverse possession of the defendant himself

orof any person from or through whom he derives his possession.
In the prosent cass the defendant did not devive his pussescion from

or through the sons of Phenku or their morigagee. Therefore

the defendants are not entitled to add to their own possession the

period of the possession of the first set of trespassers. In the year

1897 when the defendants actually obtained possession, the

pludutiffs had o subsisting title to the property, more than 12

years not having elapsed from the date of their amction purchase.

It is from the date on which ‘the defendants obtained delivery

of pessession in execution of the deerce obtained by them that
their possession can be rcgarded as adverse, and, as such

possession commenced ounly in 1897, they have not been

in possession for a period spfficiently long to extinguish the

plaintiff's rights, The claim is therefore not time-larred, and

the decision of the learned Judge of this Court is correct. Weo

dismiss the appeal with costs,  ~

Appeal dismissed,



