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FULL BENCH.

Befove Er. Justice Sir George Knor, Mr, Justice Banerji and M». Justice
Karamat Husain.
LACHMAN (Pramnwr) o SHAMB:U NARAIN axp orszrs (DEreNDiNTg).*
Act No, 1 of 1877 (‘Specific Relief® Aot ), sections 8 and 9—Suit for efectment
" based on title—Court not competent in such a suil to grant a decres on the
basis merely of previous possession. .
Where a plaintiff sues for possession on the basis of title and fails to establish
his title, he cannob be granted a decree for possession under the first paragraph
of section 9 of the Specific Relief Act. Ram Harakh Bai v. Sheodilal Joit (1)
and Moust v. Kashi (8) overruled. Ramasami Chetii v. Paraman Cheéii (3)
followed, Wajid Aliv. Bam Siran (4) and Chuthen Raiv. Skheo Ghulam Rai
{5) referred to.

TaE facts out of which this appeal arofe were as follows:—

The plain(iff alleged that he was the owner of the grove
which he and his ancestors held rent-free; that the defendants
Nos, 3 to 11 were his co-sharers ; that the first two defendants,
who are the land-heldersofthe village wrongfnlly dispossessed him
in July, 1906, and let it ‘o the 13th delendant, and that he, plain-
tiff, as one of the owners of the grove, was entitled to be restored
o possession. He accordingly brought the suib out of which this
appeal has arisen, on the 7th of January, 1907, for ejectment of
the defendants Nos. 1, 2and 13 and for recovery of possession of
the grove. The cowrt of first instance found that the plaintiff
was the teuany of the defendants Nos. 1 and 2 in respect of
the grove and not theowner of it and that hie had been dispos-
sessed within six mounths preceding the date of the institution of
the suit, Xt made a decree in the plintiff’s favour for possession
as tenant, On appeal by the defendants the lower appellate
court held that the plaintiff had forfeited bis right as tenaut by
denying his landlord’s title, that the trees now existing in the
grove were of spontaneous growih and were not planted by the
plaintiff or his predecessors in title, and that he was not entitled
to recover possession. The suit was accordingly dismissed.

*Second appeal No. 1088 of 1908, from a decree of Prem Bihari Lal, Subordis
nate dJudgo of Farrukhabad, dated tho 25th of Augusf, 1908, reversing a docteo of
Buraj Narain Majju, Munsif of Kanauj, dated the 24th of July, 1907,

{1) (1893) 1. I. R., 15 AlL, 384,  (8) (1901} L Tu. R, 23 Mad., 448,
(2) Woekly Notes, 1807, p, 145,  (4) Woekly Notes, 1884, p. 89,
(8) Weekly Notes, 16889, p, 89,
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The plaintiff appealed to the High Conrt. On the appeal
coming up for heuring beforo their fordships Kryox and
KAMMAP Hysaix, JJ., it was relerved to the Chief Justice for

the consticusion of a.]a.wc-r Beneh in view of the fact that the

ralings of tho Court on she point raised in it appeared to be in
conflici. The order of reference was as f2llows i~

« The suit oub of which this scoond appen axises wag n suit brought by tho
appellant, who was plaintiff in the court of fivst instanes, fov possession of o
grove, which he claimed as forming part of a rent-frer tenure which had been
since the settiement made under Tegulation IX of 1833 in the possession of
Mansa Ram, ancestor of the plaintifl, and of his descendants, Healleged foreible
digpossession by the respondents in July, 1905, In January, 1807, therefore he
brought the present suit for regovery of possession,

«The court of first instance gave him a decree, The lower appellate eourt
reversed this decree on the ground that as the plaintiff had denied the relation.
ship of landlord and tenant and raised o question of proprictary title which he
had not proved his suit should be, and it was, dismissed,

«In second appeal the plaintifi contonds that as the respondents foreibly
dispossessed him and as his suit has been brought within six months {rom the
dato of dispossession, he is enbitled, in any case, to & decree for possession under
section 9 of tho Speoific Relief Act,

«The question then raised is whether in a suit for eJechent a plaintiff, who
bases his claim upon proprietary titls, is entitled to a decres under scetion 9 of
the Specific Reliel Act, in any event, if he sues within six months from the data
of dispossession and independently of whether he makes good the title under
which he professes to sue.

t On this point the rulings of this Court would appear to be in conflict,

«Tn Wali Ahmad Ehan v. Ajudlia Kandw (1) it was held by the majority
of the court that section 9 of the Specific Relief Act is infended to provide a
special summary remedy for a person who boing, whatever his titls, in possession
of immovable property is ousted therefrom, In Ram Harakh Rai v. Sheodikal
Joti (2) a similar view was taken, and it was held that a courtshould in all
casos in which it applios give effect to the provisions of the first paragraph of
section 9 of the Specific Reliof Act, 1877, whether that section bo expressly pleaded
or not,. In Mowei v, Kashi (8) one of us followed, but with reluctance, the law
12id down in Ram Harakh Raiv, Sheodihal Joti, These rulings wore followed in

Parbhu Lal v. Bam Charan (4). ®

“ On the other hand, this Court in Wajid Alz v. Ram Saran Sahai (5) in
Chuthan Rai v, Sheo Ghulam Rai (€Y and in Bexldes Das v, Mangni Ram {7) held
that scetion 9 of the Spocifis Raliei & : ¢4 in which no iitle

wag seb up, bub only the fash ol ¢ 2.8 an e, and nob {o cises in
which the plaiindiff sought o declantion c;f title,

{1y oiNaTy &, Tt te A 1,.'3: i4) Weokly No'es, 1007, p. 944,

(2 (1sdy 1L, L3 AL 38k (8) W Lcln} Notes, 1681, u 30

(3) Weakly Notes, 1897, p. 115, {0) Weekly Not cs, 1889, p. 83,
' {7) Weckly Notes, 1900, p. I.
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«Our attention hag moreover been called to the cases of Rama Sami Chetés v.
Payaman Chetls (1), in which the Madras High Court declined to follow the case
Ram Harakh Rai v. Sheodiliol Jols and held that whore a suit had mot been
brought under the special provisions of the Specific Relief Act, but was based on
plaintiff’s superior title, a claim to titlo boing also sob up in defence, the issue
concerning title should have heen tried,

« Wo think the question is one which calls for consideration by a Tull
Bench of this Courti and divect that with the approval of the learned Chief Justics,
tho guastion raised in this case may be so referred.”

The ca:e then came on for hearing before a Full Bench,
consisting of KNox, Bangryr, and Karamar Husary, JJ.

Dr. Sutish Chamdra Banerji {(Munshi Jang Bahadur Lol
with him), for the appellant :—

The sole question for decision in This appeal is whether a
plaintiff who brings a suit for possession of immovable property
by ejectment of the defendant on the basis of his own title, but
fails to prove thai title, would nevertheless be entitled {oa
decree for possession of the property if he can prove possession
over that property within six months anterior to the date of his
dispossession, under the provisions of section 9 of the Specific
Relief Act, 1877, even if that section be not expressly pleaded.
This question was answered in the affivmative by a Division Bench
of this Court in Ram Haralh Ruai v. Sheodihal Joti (2), and this
roling was followed in Mousi v. Kashi (3) and Parbhw Lal,
Ram Churan (4). The court of firet instance has found in this
case that the plaintiff's suit was instituled within six months of
the date of his dispossession, and that finding has not heen
disturbed by the lower appellate court. In view, therefore, of the
above rulings of this Court, the plaintiff is entitled to a decree
for possession of the property in suit, although he claimed on the
basis of his title, and endeavonred to prove it, but failed.

There is nothing in section § of the Specific Relief Act to
show that the plainliff is precluded from Lringing a suit upon
liis title and at the suwe time claiming the benefit of thab section.
The authorities are clear that the section need not be specifically
pleaded. Possession may be a source or root of title, and in any

case degerves to be protected. When a person oub of possession
therefore sues for possession, if he proves his title, there can be

1) (1901) L L. B,, 25 Mad, 448,  (3) Weokly Notos, 1897, p. 146,
fz) (1893) T L R, 15 AL, 384, (4) Waokly Notes, 1907, p. 244
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no further question, but if Lie cannot, the mere fact of his anterior
possession will entitle him to a decree for possession, provided
only that his suit is brought within six months of the date of his
illegal dispossession. There is nothing in the Janguage of sections
8 and 9 of the Aot to indieate that the remedies are aliernative,
The plaintiff has the option either ¢» bring a suit upon lis title
or to bring merely what is called a possessory suit. The bene-
ficial object of section 9, as explained in Wali Ahmad Khan wv.
djudia Kandw (1), ounght not to be lost sight of. There are old
ralings of this Court which uphold the contrary view, but no
reasons are gimn: Wajid Ali v. Rum Saran Sahai (2), Chuthan
Rai v. Sheo Glwlam Rai (3), Baldeo Das v. Mangni Rom (4).
The Madras High Court in Ramasami Chetti v. Parman Chetti
(6) declined to follow the ruling in Ram Harakh Rai v.
Sheodihal Joti (6).

Babu Jogindro Nath Chaudhri (Munshi Guizari Lal with
him), for the respondent :—

Sections 8 and 9 of the Specific Relief Act provide for
alternative remedies and they are mutually exclusive. From
the langnage of sections 8 and § we find that an option has been
given to the plaintiff. He may either bring a regular suit
upon his title under section 8 of the Act, or he may elect to
adopt the summary procedure provided by section 9 under which

" no question of title can be raised. The object of seetion 9
is clearly to discourage forcible and unlawful dispossession. Im
order to grant relief under this section the court will only see
whether the plaintiff was wrongfully dispossessed within the six
months of the date of the institution of the suit. No other gues-
tion can be gone into in such a suif. Any option or privilege
granted by this section can he waived by the party concerned.
When, therefore, the plaintiff brings o suit upon his title, he does
not avail himgelf of the privilege granted by section 9 of
the Act, He clearly intends that the court should grani him
relief as in a regular suit on the strengih of his title. There ia
no warrant in law for the court after it has examined the question

* of title in detail and found it against the plainsiff, to give him

1) (1891) I. L. B, 13 AlL, 537, 4) Wookly Notes, 1900, p. 7.
%2) %Veskl)y Notes, 1884, p. 89, ((5)) (2901) L. L, R., 25 Mad,, 448,
(8) Weeltly Notes, 1889, p. 89, (6) {1893) LL. R. 15»A,1L, 984,
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relief under the summary jurisdiction provided by section 9.  And
the plaintiff may for very good reason desire that the question
should not be settled summarily and that a decision once for all
should be given on the basis of his title. The evidence in support
of his title, for instance, may not be available to him when the
question of title is litigated sub-equently. A suit under section
9 of the Specific Relief Act,again, it will be observed, is very
limited in its scope. No appealis allowed from any order or
decree passed under this section ; neither can such order or decree
be reviewed. The plaintiff may, therefore, well choose his remedy
under a suit on title and waive his right to a summary remedy.
The right to both the remedies cannot therefore be combined in
one and the same suit,

There i3, again, 1 submit, a question of estoppel to be consi-
dered in such a case. By the frame of his suit and by his repre-
gentations to the court the plaintiff induces and obliges the defen-
dant to undergo an amount f trouble and expense to disprove
the plaintiff’s title and substantiate his own. The plaintiff can.
not then be allowed at the 1ist moment, when he fails to prove
his title—the basis of his suit—to turn round and ask the court
not to look upon all the evidence adduced, but to give him a relief
only upon the basis of dispossession. If the court really finds
upon evidence that the title is with the defendant and not with
the plaintiff, it cannot be justified in granting any relief to the
plaintiff and in ignoring the defendant’s cause, thus driving him
to useless litigation, This would be both inconvenient and ano-
malous. [t is ceriainly open to the plaintiff to amend his plaint
before the trial commences. But if he elects to go to trial upon
the merits of his title, he must prove that title to obtain any
relief in the suit.

Dr. Satish Chandra Bamnerji, was heard in reply.

Kxox, BaNery1, and Karamat HvsaiN, JJ.:—The sole
question raised in this appeal is whether a plaintiff who sues for
pos ession and for ejeciment of the defendant on the basis of
title and fails to yrove his title is still entitled to a decree for
possession under sec'ion 9 of ‘he Specific Relief Act, 1877, if he
can prove porsession within six months anterior to the date of his
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dispossession.  As there are conflicting yulings in this Court on
the poiut the case has been referred 10 this Bench,

Tha facts ave these :—The plaintiff alleged that he was the
owner of a grove which he and his ancestors held rent-free; thab
the defendants Nos. 3 to 11 were his co-sharers; that the fivst two
defendants, who are the land-holders of the wvillage, wrongfully
dispossessed him in July, 1906, and let it to the 13th defendant,
and that he, plaintiff, as one of the owners of the grove, was
entitled to be restored to possession. He accordingly brought the
suib out of which this appeal has arisen, on the 7th of January,
1907, for ejectiment of the defendants Nosi 1,2 and 13 and for
recovery of possession of the grove.  The couri of first instance
found that the plaintiff was the tenant of the defendants Nos. 1
and 2 in respect of the grove, and not the owner of it, and that
he had been dispossessed within six months preceding the date of
the institution of the suit. It made a decree in the plaintift’s
favour for possession as tenant. On appeal by the defendants the
lower appellate court held that the plaintift had forfeited his right
as tenant by denying his landlord’s title, that the trees: now
existing in the grove were of spontaneous growth and were not
planted by the plaintiff or his predecessorsin title, and that he
was not entitled to recover possession, The suit was accordingly
di-missed.

The findings of the lower appellate court have not been
questioned in the argument before us, but it is contended that as
the court of first instance found that the plaintiff’s suit had been
instituted within six months of the date of his dispo:session and
this finding was not dissented from by the lower appellate court,
the plaintift was entitled to a decree under section 8 of the Spe-
cific Relief Act, although he failed to establish his title. In
support of this contention we have been referred to the deoision
of this Court in Ram Harakh Rai v. Sheodilal Joti (1), which
undoubtedly favours the contention. In that case it was held
that ¢ the fact that the plaintiff in addition toalleging and prov-
ing the facts which would entitle him to a decree under the firs
paragraph of section 9, claimed a title as mortyagee, would not
disentitle him to a decree under thie first paragraph of section 9.”
The learned Judges further cheerved :—% Weo see no reason why

(1) (1898) L. L. R., 15 ALL, 984,
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a claim for damages and a claim for establishment of title may
not be combined with a claim based on the first paragraph of
section ¥ of Act No. 1 of 8777 With grealrespect weare unable
to agree with this view. Scetion § of the Act provides that a per-
son entitled to the possession of specifie immovable property
may recover it in the manner prescribed by the Code of Civil
Proceduve, that is losay, by a suit for ejectment on the basis of
title. Section 9 gives a summary remedy to a person who has
without his consent becn dispossessed of immovable property,
otherwise than in due course of law, for recovery of possession
withoub establishing title, provided that his suit is brought within
six months of the date of dispossession, The second paragraph
of the section provides that the person against whom a decree
may be passed uuder the first paragraph may, notwithstanding
such decree, sue to establish his title and to recover possession.
The two sections give alternative remedies and are in our opinion
mutually exelusive. If a sait i brought under section 9 for
recovery of possession, no question of title can be raised or deter-
mined. The object of the section is clearly to discourage foreible
dispossession and to enable the person dispossessed to recover
possession by merely proving previous possession and wrongful
dispossession without proving title, but that is not his only remedy.
He may, if he so chooses, bring a suit for possession on the basis
of his title. Bub we do nob think that he can combine both reme-
dies in the same suit and that he can get a decree for possession
even if he fails to prove title. Such a combination would, to say
the lenst of it, result in anomaly and inconvenience. In a suif
under section 9 no question of title is to be determined, but that
question may be tried in another suit instituted after the decree
in that suit. 1f a claim for establishment of title can be combined
with a claim under section 9, the court will have to grani a decree
for possession on dispossession being proved, in spite of its finding
that the plaintiff' had no title and that title was in the defendant,
It eould not; surely be the intention of the legislature that the
question. of title could be litigated in another suit which under
the second paragraph of section 9 the defendant would have the
right to bring  In the case relied on, the claim for establishment
of the plaintift’s titlo and for damages was dismissed, but he was
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granted a decrce for possession. The defendant was entitled
under section 9 to bring a suit for establishment of his title, and
in such guit the decision in the former suit as to title would be
conclusive between the parties, So that the defendant in the
first suib had merely o file his plaint in order to entitle him to a
decree, This would ouly lead to anomaly and would promote
litigation. Tn our judgment, when a plainti sues for possession
on the basis of title and fails to establish title he cannaot he granted
a decree for possession under the first paragraph of section 9
of the Specific Relief Act. Of course, in some instances previous
possession may afford evidence of title and where the defendant
is a trespasser and the plaintiff was in continuons and peaceful
possession he would be entitled to retain such possession. But

‘where; as in this case, it is found that the plaintiff has no title,

and thab the principal defendants are entitled to the property, the
plaintiff cannot obtain a decree for possession. Our view is
supported by the ruling of the Madras High Court in Rumasami
Chetti v. Paraman Chetts (1), and is in consonance with the deci-
sions of this Court in Wajid 44 v. Rama Saran (2) and Ohu-
than Rai v. Shes Qhulam Rai (3), which do mob appear to have
been considered in Ram Harok Raiv. Sheodihal Jott, referred
to above, The case last mentioned was, no doubt, followed by one
of us sitting singly in Mousi v. Kashi (4), but this was done
with reluctance. The point, however, did not arise in that case,
as the plaintiff’s adverse possession for more than twelve years
was established, TFor the reasons stated above we are of opinion
that when a plaintif brings a suib for possession on the basis of
title and fails to establish title, he cannot be granted a decree
under the first paragraph of section 9 of the Specific Relief Act,
and that the case of Ram Harakh Raiv. Sheodihal Jobi was
not rightly decided. This appeal fails and is dismissed with
cosbs,

Appeal dismissed.
(1) (1901) L L.R., 25 Mad, 448.  (3) Weekly Notes, 189, p. 89,
(2) Weekly Motes, 1884, p. 89, {4) Weekly Notes, 1897, p. 145,
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