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Before Sir John Stanley, Knight, Chief Jutticeg Mr. Justice Bamrji and 
Mr. Justice Chamief,

ABDUL MAJID AHD o th e e s  (J udgem en t-debtobs) v, JAWAHIR LAL 
(Decree-holdeh).*

A ct No- X F  o f  1877 (Indian Limitation A ct), tclbediile II, article 180— 
Execution o f  decree-^Limitation -Terminus a qm-^Order o f  His Majesty in 
Council dismissing an appeal fo r  want o f  ‘prosecution an ajfmnance o f  the decree 
appealed from.

An. order of His Majasty in the Privy Ootinoil dismisBing an appeal fo*̂  
■whatever cause is in eSecb an affirmance of the court below and is the only ordes 
in. the litigation capable of enforcement.

Where, therefore, an appeal to His Majesty in Council from a decree passed 
by the High Court for sale on a mortgage was dismissed for want of prosecution, 
it was held that limitation in respect of an application by the deoree-holdee foiif 
an order absolute for sale was governed by article 180 of the second schedule to 
the Indian Limitation Act, 1877, time running from the date of the order of 
His Majesty in Council.

Fitts V. LaFontain$ (1), Luchnun Peraad Singh v. Kithun JPertad Singh
(2), Beni Bat v. Mam Lahhan Uai (3), Tastiduq Rasul Khan v. Kashi Bam (4) 
and Oudh Behari Lai v. Ifageshar Lai (5f referred to. JBipro Dost Qostain 
V. Chnnder SeeJcur Bhuttaoharjee (6) distinguished.

The fac?ts of this case were as follows:—
Oae Thakur Prasad brouglit a suit for sale upon a mortigft^e 

agiiaat Gtianclhri Abilul Majid and others. The couut passed a 
deccee on 8th May, 1890, against Abdul Majid, ordering him to pay 
the xnoaey within three months, on failure of which the property 
mortgaged was to be sold. Abdul Majid appealed against the decree 
to the High, Court and the appeal was dismissed on 8th April,
1893. He appealed to H i3 Majesty in Council, and the Judicial 
Committee dismissed the app^l for failm*e of prosecution oa 
13th May, 1901. The decree-holder made the first application for 
an order absoluie for sale on the 14th May, 1904, but the appli
cation was rejected by the court on 1st April, 1905, on the ground 
that the procedure prescribed by section 610 of Act X I V  of 1882 
had not been followed. The deoree-ljoMer obtained the necessary

* First Appeal No. 333 of 1909, from a decree of Srish Chandra Basu, Sub
ordinate Judge of Allahabad, dated the 6th of October, 1909,

1) (1881) D. B,« 6 A. 0 „  433. (4) (1902) I. Ii. B., 25 AIU 10 9.
2) fl83a» I. L. B., 8 2B. (5) (13 )0) [. U E., 13 A ll, a T8.
;S) (1898) r, L. B., 20 All., 3J7. (6) (1337) 7 W. B., 0. B., 62 i .
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order from the High Court on 14th Jane, 1906, and then made a 1910 
fresh applioafcion on lUh June, 1909. On this application the XbdtomI^' 
judgemenii'debtor rai:;efl the plea of limitation, Tiie plea wsis 
rejected by the lower court on two grounds  ̂ that; the application Lal,. 
was one falling within nrticle ISO of tlie Limita.tion Act of 1877, 
and that the decree sought to be executed was a Privy Comic11 
decree and article 183 of the present Limitation Acfc applied.
The judgement-debfcor appealed.

Babu Jog indr 0 Nath GhaudhH (with him Dr. Satisli 
Ghandra Banerji and Buba Lalit Mohan JBanerji), for the 
appellant:—

An application to obtain a decree under order X X X IV , rule 
5 of the Code of Civil Procedure, was not one to execute a decree.

"It did not fall within article 182 of the Limitation Act (IX  of 
1908); but under article 181.

[B an erji, J., referred to the case of Oudh Behari Lai 
T. NagesJmr Lai (1).]

That was a case in which the question of pajmeitt of court 
fee had arisea. Under article 182, the decree must be capable of 
enforcement, but an order under section 88 of Act No. IV  of 3882,
(Order X X X I V , rule 4, Act No. V of 1908), only declared the 
liability of the mortgagor and gave him time to comply with 
directions of the court, subject to the condition that on his failure 
to do so the property was to be put up for sale. Another order 
had y eb to be obtained under section 89 o f that Act. (Order 
X X X I V , rule 6, Act No. V  of 1908), He cited AH Ahmad v.
Naziran Bih% (2).

In order that article 182 of Act No. I X  of 1908 should apply the 
order must be capable of execution in accordance with law,
Okhedi v. Lalu (3), Udit Narain v. Jagan (4), Baldeo Pm -
sad v. IhnEaidar (6), Kedar Nath v. Lalji Sakai (6) and Oudh 
Behari Lai v. Nageshar Lai (7). , The last two cases showed that 
the stage of execution began after a decree had been passed, not 
that an application for foreclosure was on« to . exemte a decree.
At one time no limitation applied to such applications j Bamlir

(1).(1890)i;tivB.*18All.,m (4) {l904},A.L.t.,15.
(2) (1902) I. L. B., 34 All., 643. (5) (1905) I. L* E., 2T AU., 626,
(S) • (1902) 1.1). B., U  A ll, m .  (6) (ISSi#) I. IS AD., C51.

iiy  (1890) t, li, R„ IS m i i n ,  * ‘

VOLr X X X III.] ALLAHABAD S E R im  166



156 THE IHBIAN LAW RIPOBTS, [VOL. X X X I lI .

1910 Singh v. JDrigpal (1). Dismissal of m  appeal for default could not

A-bdul Muid
Stand on the same footimg as the affirmance of a decree. Ifc did 
not constitute a decree of the appellate coiirfc; Bipro Doss Gossain 
V. Ghunder Seekur Bhuttacharjee (2). It was not a decree of 
the Privy Goaucil to which 12 years limitabioa could apply. Article 
183 of the present Limitation Act would apply only to orders 
which could be enforced; the order in the present case had no 
elements in it capable of execution. It is questionable whether, 
when an appeal is dismissed for default, the order of dismissal 
amounts to an affirmauce of the lower court ŝ decree j Mansdh M i 
V. NiKal Ghctnd (3).

The Hon’ ble Pandit Swridar Led (with him Manlvi Mahmat- 
ullcbh)̂  for the respondent;—

An order under section 89 of the Transfer of Property A c t ' 
was an order in a suit. Article 181 of the new Limitation 
Act applied only if no other article applied. Article 183 was 
clearly applicable here. A  decree nisi was given granting three 
months’ time to the judgement-debtor and that time expired on 
l2th August, 1890. The decree of the final court was the only 
decree which could be executed ; Kristo K inhw  Roy v. Burro*

■ dacaunt jRoy (4), Muhammad 8ula,iman Khan v. Muhammad 
Tar Khan (6). The dismissal of the appeal was an affirmance 
of the decree below. The reason of that dismissal was perfectly 
immaterial; Luchmun Feraad Bingh v. Kishun Persad Singh
(6). The result is always the same. That is the effect of order 
X L ? ,  rule 16, (section 610 of Act No. X I V  of 1882.)

Dr. Batiah Ghandra Banerji^ in reply - 
It was held in. the case in 7 W. R., 521  ̂ that time lan from 

the date of original decree in cases of dismissal for default. 
That case was approved of by the Privy Council in Krista Kin- 
hur Roy v. Burrodamunt Roy (4). There was no decree of the 
appellate court to be executed^ as the order of ..dismissal did not 
amount to a decree.

Stan m y , C. ,J.-“The facts of this case, so far as it is necessary 
to state them for Ihe purposes of this appeal ate tliese ;—A decree 
for sale was passed under section 88 of ihe Transfer of Property/'

!J> 23. (i)  (1872) U  Moo. I. L ,  405.
(2) (1867) 7 W. B«, 0. B., 521. (5) (1888) 1 .3D. B., 11 All. 267.
(3) (1893) I. h, K . IQ All., 809. (6) (1882) I. l !  £  8 oSo;; m



Act against} several sets of defendants on the 12fcli of May, 1890, igjg
bv the Court o f the Siibordin.at.e Judsre of Allahabad. Accordinfs* ------------- -

,   ̂ °  ABDTIXi MA.TTO
to that decree a sura of Rs, ll,75l»15-9 was directed to be paid ®.
by the appellant Abdul Majid, one of the juflgement-debtora.
He appealed from this decree to this Court and his appeal was 
dismissed on the 8th April, 1893. He applied for and obtained 
leave to appeal to Her late Majesty in Coaoeil. No steps 
however were taken to prosecute the appeal, and it was dismissed 
for default of prosecution by the Privy Coaacll on the 13th of 
May, 1901. The onler of dism issal‘runs in these terms; —
“ Their Lordships of the Committee in obedience to the said 
order in Council have proceeded to take into coneideratfm the 
appeal of Ohaudhri Abdul Majid, appellant, and Thakur Prasad,
Kanhaiya Lai and Jawahir Lai respoadenba fro a? a decree of the 
High Court of Judicature for the North-Western Provinces, and 
having called on the appellant to show cause why the said appeal 
should not be dismissed for noa-prosecution, no effectual steps 
having been taken to set down the same for hearing, their Lord
ships do this day humbly agree to recommend to Your Majesty 
the dismissal of this appeal for non-prosecution.^^ An order was 
subsequently passed in these t e r m s H i s  Majesty having taken . 
the said report into consideration was pleased by and with the 
advice of His Privy Council to approve thereof and to order, as 
it is hereby ordered, that the said appeal be, and the same is here
by, dismiBsed for noa-prosecution, whereof the Judges of the High 
Court o f Judicature for the North-Western Provinces at Allah
abad for the time being and all other persons whom it may 
concern are to take notice and govern themselves accordingly.”
On the 14th of November, 1904, an application was made to the 
High Court by the decree-holder, Jawahir Lai, for an order 
absolute against Abdul Majid. An objection was taken to this 
application by the J dgement-debtor on the ground that it was 
barred by limitation and on the further ground that the procedure 
enjoined by section 610 of the Code of Civil Procedure of 1S82, 
had not been followed. On the latter ground the objection v<-as 
allowed. The decree-holder then on the Uth of June, 190(3, 
applied to this Court under section 610, and an order was passed 
to tMs effeot Let the order be sent down to the court below

' $ $  ' ,  ̂ ,
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1910 for necessary execution according to law.’ ’ The decree-holder
Ant̂TTr, MATm then applied for a decree absolute under order 34, rule Y  of Act...

V. No. V  of 1908. This application was met by the objection on
Lai,, behalf of the judgement-debtor that the application was barred

by limitation; that the only decree which was capable of execu
tion was the decree of the High Court passed on the 8th of April, 
1893 ; that the order of their Lordships of the Privy Council did 
not affirm that decree, but merely dismissed the appeal for want of 
prosecution; and that there was no order or decree of the Privy 
Council which was capable of execution.

I f  this contention be correcl;, then the application for execu
tion is barred by article 178 or 179 of the second schedule to Act 
X V  of 1877, corresponding to article 181 or 182 of Act No. I X  of 
1908. If, on the other hand, the order of the Privy Council is an 
order which can be executed, the application of the decree-holder 
is governed by article 180 of Act No. X V  of 1877, corresponding 
to article 183 of Act No. I X  of 1908. This last mentioned article 
provides a period of 12 years within which an order of His 
Majesty in Council may be enforced. I f  the order of His Majesty 
of the 18th of May, 1901, is treated as an affirmance of the decree 
of this Court, it seems to me that it is the decree or order of the 
final Court of Appeal and is an order which can be executed, and 
as 12 years have not elapsed since the date of that order, the 
application of the creditor is not barred by limitation.

The question is not without authority. In Fitts v. ZaFon- 
totine (1), it was held by their Lordships of the Privy Council 
that when a decision of the Judicial Committee has been reported 
and sanctioned and embodied in an order of Council, it becomes 
the decree or order of the final Court of Appeal, and it is the 
duty of every subordinate tribunal to whom the order is addressed 
to carry it into execution.

In Luchmim Per sad Bingh v. Jvishwn Per sad Singh (2), 
it was held by a Full Beach of the Calcutta High Court, on a 
reference by Mi'iteu and B/Lv:lean, JJ.,, timt altliough an order 
of Her liifco Bfajea!y in Coiineii only conlirmn a decree of the 
court belovf,, that; order is tlie parainoiiiit deciaion in the Kuit and?: 
any appIica!ioi.i to enforce it is in point of law an application to

(1) (1881) K  R.| G A. G.| 482. (2) (1882) I. L. R„ 8 Oalo., 218.
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1910execute the order and not tliQ decree wMcli it confirmed. The
question before the Court iu that case was whether article 179 or , ̂ AbDCIi MAJI0
article 180 of schednle II  of Act No. X V  of 1877 governed an «. 
application to enforce an .order of Her Majesty in Councilj affirm- 
ing a decree of the High Court on its appellate side. Garth,
C. J.j who delivered the judgement of the Court observed;—
“ Although an order of Her Majesty in Couucil may confirm the 
decree of- the court below, that order is undoubtedly the para
mount decision in the suit and any a|)plicatioa to enforce it is in 
point of law an application to execute the order and not the 
decree which it confirmed.” Then he observes that before the 
deci’ee-holder can obtain execution he must apply to the High 
Court under section 610 of the Code to transmit the order of Her 
Majesty fco the Court whose duty it is to issue execution, and 
it is clear from the language of that section that the court to 

, which the order is transmitted has to execute not its own decree 
but the order itself. I f this were not so, there would seem d o  
necessity for applying to the High Court at aO.”

In that case, it will be observed, tbe order of the Privy 
Council affirmed the decree of the High Court, and it may be said 
that there was no such affirmance of the decree of the High Conrfc 
in the present case. This I  think is not so. The dismissal of the 
judgement-debtor’s appeal for want of prosecution must, I  think, 
be treated as an affirmance of the decree of the High Court.

The question whether the dismissal of aa appeal for want of 
prosecution is a decree affirming the decision of the court 
ioamediabely below, witliin the meaning of section 596 of the for
mer Code of Civil Procedure wa3 considered in tlie case of Beni 
Rai y. Bam, Lahhan liai (1). That section falls within chapter 
X liV  which treats of appeals to His Majesty in Council, and it 
prescribes the requirements for such an appeal, and, amongst others 
enjoins that where the decree appealed from affirms the decision 
of the Courfc immediately below the court passing such decree, 
the appeal mnst involve some substantial question of law. My 
brothers E h ox  and BAsrisBjr, held that a decree dismissing an 
appeal for want of prosecution was a decree affirming iheT decision 
of the court immediately below, within the meaning of section 596,

(1) (1898)I,L,B.,g0 iH.»36T̂
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jpjg The decision of the Privy Council in Tassaduq Basvl Khan v.
"abj^m Iot Ram (1), lends support to the view taken in the last men^

®. tioned case. In. that case a preUminaiy objection was taken on
l AwAm hebalf of the respondents to the hearing of an appeal before their 

Lordships on the ground that the order giving leave to appeal was 
not in aceordaQce with the Code of Civil Procedure. The suit 
in that case was for specific performance of an agreement and the 
court below had decreed specific performance. On' appeal the 
only order of the appellate court was in these terms:—“  It is 
ordered and decreed that this appeal be dismissed and the 
respondents  ̂ costs of this appeal are to be paid by appellant.”  It 
was held that in order to “  aflirm bhe decision of the conrfc below”  
within the meaning of eection 696, it is sufficient for'the appellate 
court to affirm the decree. It need not also affirm the grounds 
of fact on which the judgement was passed, and that where the 
decree of the appellate court was that the appeal be dismissed  ̂
but the reasons given were not the same as those of the lower 
court in respecb of some matters of facbj the appellate court by 
the dismissal affirmed the decision of the lower court within the 
meaning of the section. This decision appears to me to lend 
strong support to the argument addressed to os on behalf of the 
respondent, that the di.smissa! of an appeal operates as an 
affirmance of the decree of the court from which the appeal is 
preferred, and it is immaterial on what grounds it is dismissed. 
It seems to me therefore that we ought to treat the order o f His 
Majesty in Council as the final order in the litigation and the 
order which alone is capable of enforcement.

I would therefore dismiss the appeal.
Baheeji  ̂J.—‘The question to be determined in this appeal 

is whether the application of the respondent for an order absolafee 
for sale under section 89 of the Transfer of Property Act is 
barred by limitation ,̂ as contended by the appellant.

The decree under section 88 of the Aot was passed l)y thi 
court of first instance on the l2thofMayj 1890> and was affirmed 
by this Court on the 8th of April  ̂1893, The appellant preferred 
an appeal to His Majesty in Couneil  ̂ but allowed it to remain- 
pending till the 13th of M.aŷ  1901̂  when it) was dismisied :fo3f 

ID C1903)l,L,B,.S5AlUm
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“  non-prosecution,”  no eflfecfcaal steps having been taken by the igio 
appellant for its hearing. After the disposal of the appeal to the 
Privy Council the respondent applied for an order absolute for 3‘a'wasxbsale on the 14fch of November, 1904, but it was dismissed on the t.at., 
obJeotioD of the appellant on the ground that the provisions of 
section, 610 of Act ISo, X I V  of 1882, had not been complied 
with. On the 11th of June, 1909, the application which has given 
rise to this appeal was presented. It is urged that the applica
tion is time-barred under article 178 of schedule II  to Act No.
X V  of 1877.

It was held by a Full Bench of this Court in Oudh Behari 
Lai V. Nageshar Lai (1) that an application for an order absolute 
for sale under section 89 of the Transfer of Property Act is an 
application in execution, This will apparently not be so under 
Act No. V  of 1908 (the present Code of Civil Procedure), as 
ordei X X X I V , rule 5, declares that what was an order absolute 
for sale under section 89 of the Transfer of Property Act is the 
final decree in the suit. However, as order X X X I X  does not 
apply to this case, we must, ia accordance with the ruling of the 
Full Bench, hold the present application to be an application in 
execution, and we must consider what article of sch edule I I  of 
the Limitation Act applies to it.

Article 178 applies if there is no othisr article in the schedule 
which governs the application. It is urged on behalf of the res
pondent that article 180 of schedule I I  to Act No. X V  of 1877, to 
which article 188, schedule I to Act No. I X  of 1908 corresponds, 
is applicable. Article 180 provides a limitation of 12 years for 
an application to enforce, among other orders, etc,, “  an order of 
Her Majesty in Council.”  We have to determine whether the 
order which the respondent seeks to enforce is an order of His 
Majesty in Council within the meaning and infcentiion of the article.
When a decision of their Lordships o f the Privy Council has been 
reported to His Majesty and has been sanctioned and embodied 
in an order of His Majesty in Council ”  it becomes the order of 
His Majesty and the findl order in the case which a court is to 
carry into effect. This order is not a decree, but it is the order 
of His Majesty and as such has to be enforced. In  this case

(3) (1890) I. HR.* 13 Alt* 278,
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1910 their Lordships of the Privy Council made a report to His
-Majesty and recoaimended “  the dismissal of the appeal for

. V. uoa-prosecation.”  This repoi'i; was taken into coiiaidei'atioB.
by His Majesty and was approved of, and it was ordered that 
the ^'appeal be and the same is hereby dismissed for non- 
prosecution/' This order of His Majesty h  tiie final order in 
the cause and is the order which must be enforced. Tiie necessary 
effect of aa order disminsing an appeal from the decfe© of a sub
ordinate court is an affirmauce of that decree. Therefore when an 
appeal to His Majesty in Council is dismissed, the necessary result 
is that the decree of the court below is affirmed, whatever the 
reason for the dismissal may be. It was held ia Beni Mai v. Mam 
Lakhan Rai (1) that a decree of the High Court) dismissing an 
appeal for want of prosecution was a decree affirming the decision 
of the court below. I  was a party to this ruling and I see no rea
son to alter the opinion therein expressed. To the same effect is 
the decision of their Lordships of the Privy Council in Tassaduq 
Rasul Khan v. Kashi Ram, referred to in the judgement of the 
learned Chief Justice. In that case the decree of the axjpellate 
court was, as the report of the case shows, thafc the appeal should 
be dismissed with c o s t I t  was held that the appellate court 
affirmed the. decision of the lower court. The principle of these 
cases applies to the present case, and applying that principle, it 
cannot but be held that the order of His Majesty dismis.ang the 
appellant’s appeal affirmed the decree of this Court, The learned 
advocate for the appellant placed great reliance on cor tain 

, observations made by Sir  Baestes Pba.coob:, C. J., in his judge- 
, ment in Bipro Doss Qoasain v. Chunder Seelcur BhuUaGharjee

(2). That case is in my opinion distinguishable. Thoro the 
question was as to the meaoing to be placed on the provision of 
section 20 of Act X I V  of 1859 and no question arose as to the 
effect of an order of His Majesty dismissing an appeal. For the 
above reasons, I agree with the learned Chief Justioe ia holding 
that the respondent’s application is governed by aiticle 180 of 
schedule II, Act No. X V  of 1877, and is not time-barred, I  also 
would dismiss the appeaL 

Chamieb, J,-—I concur.
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B y th e  Cotjet The order of the Courfe is thal; the appeal 1910
be dismissed with costs* —- — ~

ABDut. M ajid

Appeal dismissed. «•
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BEVISIONAL CRIMINAL.

Before M r ,  Jiistica G-rifftu and M r , Jtisiice C^amier,
EMPEEOE «. MATAN.®

Aoi Wo. X L V  o f  1860 ( Indian Fenal Code), seciion 182—- T f ' Z7».  
founded allegations against the try in g  magistrate made ly  an accused 
person in an appUaation fo r  transfer o f  Ids case.
Meld that an accused 2)ersoD, who m  support oi an appJioaiioi! iox tie  

transfer of the casa against him to some other Magistrate makes tmfotinded and 
defamatory allegations against the trying Magistrate, caanot te prosecuted ia 
respect of such allegations tmaei' geotion 1S2 of the Indian Penal Code. Qween 

V. Daria Khan (1) and QmenSmpress v. Sullayya (2) referred to,

T h e  facts of this case were as follows ;—
One Uamdoo lodged a complaint against Matan of an 

offence under section 323 of the Indian Penal Code in the court 
of the Sub-Divisional Magistrate. The case was made over to a 
Tahsildar Magistrate for trial. The case had not proceeded far 
when. Maian presented a petition to the Sub-Divisional Magis
trate praying him to transfer the case from the court of the 
Tahsildar Magistrate to some other court. In the course o f the 
petition, the applicant stated as one of the reasons for a transfer 
of the case that it had been instituted at the instance of the Tah- 
siidar because the applicant had declined to accede to the Tahsil- 
dar’s request that he should stand security for a man. named 
Mangalia. The allegation was entirely without foundation. The 
Sub-Divisional Magistrate examined the applicant on oath in 
support of the application for transfer and the applicant then 
repeated his accusation against the Tahsildar. The Sub-Divi
sional Magistrate on this directed the applicant to be prosecuted 
in respect of these allegations under Eectiw, 182 of the Indiail 
Penal Code. Against this order the applicari!'- applied in revision 
to the High Court.

^ ______-______ _____ _. -.............  ..... -..........~ ——.- .... .
Crimina:! Rav'sion No. 364 of 1910 fign.hist the f r̂der-of I^Rgtmliar Dayal 

Misra, M»i.gistrato, cltisa, of Haxairptw, dated ilie /»i.h of lUay, ItiO.

(1) (1870) 2 N.-W. P., H. 0. Eep., 128. (2) (i8S9) I. L. B., 12 Mad., 451.
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