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ment or sale, Under the Agra Tenaney Act, an occupancy hold-
ing of a tenant is not transferable and cannot be sold by auetion-
in execution of a decree. The dwelling house of an agriculturist
may be deemed to be an appurtenant to his holding. Hurther,
section 266 of the Code of Civil Procedure, 1882, which has been
re-enacted in section 60 of Aet No. V of 1908, prohibits
the sale of materials of dwelling houses occupied by agriculturists.
The court therefore has not the power to sell the materials of such
a dwelling house, and it necessarily follows that it cannot make

" a decree for sale of such property. In this view the claim for

sale of the dwelling house of the defendants ought not to have
been decreed. The order in the decree for sale of the grove
was clearly erroneous. The result is that we allow the appeal so
far that we dismiss the claim for sale of the hypothecated property
and affirm the remainder of the decree of the court below. We

make no order as lo the costs of this appeal.
Decree modified.

Bejfore Sir John Stanley, Enight, Chicf Justice, and Mr. Justi¢e Griffin
GAYA PRASAD AxD orgrns (Praimncrrs) o, GANGA BISHAN
{Drrexpsxe).*

Act (Local) No. I of 1003 (Bundelkhand Eucumbered Estutes Act), ssction
18~ Sub-mortgage By wsufractuary morigagee— Coveaant to indemnify
sub-nortgagee if dispossessed——I Foct on such covenant of mortgagors taking
advantage of the provisions of the Buudclkhand Bncumbored Nstates
Aet, 1903,

The mortgagee in possession undex a usufructuary mortgage cxecubed a sub-
mortgage of his mortgagee rights and covenanted with the sub-mortgagee that if
during the period of tho mortgagoe tho proporty mortgaged; in any year, by any
roason, should pass out of the possession of the sub-mortgagee, or the mortgage
deed for any reason should be declared to be invalid, he, the executant, would bo
liable to pay the loss sustained by the mortgagee. The mortgagors took advant-
age of the provisions of the Bundelikhand Encumbered Bstates Act. The

* morbgagee took no stops under the Act to realize tho amount due to him on his

mortgage. The sub-mortgagee did profor a claim, Lut it was rojectod, and ho did
not appeal against the speeial Judge's ordor rejecting it The sub-morbgagos
was ejeeted from tho mortgaged properly, and thereaflor his sons sued the
mortgageo on his covenant, claiming damages on account of his ejectment, Jeld
thas tho suit was nob barred by reason of anything contained in tho Bundel-
khand Encumbered Estates Act, 1908,

Appest Wo, 108 of 1909 under soction 10 of the Lottors Patont;,
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THIs was an appeal under section 10 nf the Letters Pabent

from a judgement of KaAramar Husarw, J. The facts out of
. which the appeal arose are fully stated in the judgement under

appeal, which was as follows t—

*¢The facty necessary for the disposal of this appoal are these, Sartan and
Achche Lal executed a mortgage with possession in favour of Ganga Bishan on
the 26th June, 1885, and put the mortgagec in possession cfthe property mort-
gaged to him, On the Tth of November, 1900, Ganga Bishan executed & deed in
favour of Basdeo and put Basdeo in possession of the property. The heirs of
Sartan and Achehe Lal started proceedings under the Bundelkhand Encumbered
Estates Act I of 1903, Basdeo advanced his claim under the deed of the 7th of
November, 1900, before the special judge, but the original mortgagee Qanga
Bishan put forward no claim under the mortgage of 1885 before the special
judge. The spacial judge came to the conclusion that Basdeo was a sub-mort-
gagee and had therefore no locus stends. Basdeo did not appeal against the deci-

*-gion of the special judge. Thereafter by the order of the special judge the sub-
mortgagee was ejected from the mortgaged land, The result was that the heirs
of Sartan and Achche Ll got back the property without paying anything either
to Gangn Bishan or to Basdeo. The plaintiffs, who are the heirs of Basdeo,
instituted a suit against Ganga Bishan for the recovery of the amount dus
under the deed of Tth November, 1940, and interest by way of Iax
raised in defenco were that Basdeo was a transferee of Gang,. B ;
rights ; that he was not a sub-mortgagee ; that the plaintiffs’ Zrhe- o o have
preferred un appeal from the decision of {he special judge ; +hai iy o Was
guilty of negligence in not appealing against the decision of the special judge and
was not therefore entitled to succeed against the defendant Ganga Bishan. The
Court of first instance decreed the claim, The defendant appealed to the lower
a.p}:)ellate court, and the following pleas, according to the judgement of the lower
appellate court, were argued in that court ;:—(1) that tho claim was time barred ;
(2) that the claim was barred by the explanation to section 13 of Act No.I of 1903;
(8) that the finding of the lower court that Ganga Bishan appellant should have
appealed against Bartan and others was not correet ; (4) that the lower court
placed a wrong interpretation on the mortgage deed of the 7th of November,
1900 ; (5) that the plaintifis suffered no loss by the act of the appellant. On the
first point the lower appellato court came to the eonclusion that the suit was not
time barred. On the second point it came to the conolusion that the claim was
not barred by the oxplanation to section 13 of Act No. I of 1908, inasmuch as the
respondents dao uok seek to enforce the claim as against the heirs of the original
mortgagors. On the third point that court remarks as follows i—¢The defen-
dant appellant should have assisted the plaintiffs’ ancesior as aganst the
mortgagors, Busb as & fact he did nob. On the contrary, he laid his claim on

. another movigage deed and about the same property against tho original

. mortgagors, He should not havo done 0.’ The findings on ihe fourth and fifth
poinfs are that the defendant appellan! is-under the teris of the deed of 7th of
November, 1500, bound te pay any damagos sustained by the sub-mortgagee or .
his heirs, On the above findings the lower appellate court confirmed the deoreg
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of the frst-court, " Ganga Bishan dofendant has proferred a second appeal to this
gourt, and the following plaas have been argued by his learned counsel before me,
(@) The deod of tho Tth of Novernber, 1900, is a transfer of all the morfgagee rights
and not & sub-mortgage; (b) the plaintiffs under the terms of thodeed of Tth of
November, 1900, are not entitled to any claim against the defendant ; fe) soction
10{d@) of the Bundelkhand Enoumberad Estates Act bars the suib ; (2) the explana-
tion to seotion 13 of Act I of 1908 bars the suil ; (¢} the claim is timeé barred; (f)
the plaintiffs having failed by their own negligence to make good their claim
under Act No. I of 1903 cannot claim compensation from the defendant. I have
carefully gone through the deed of the 7th of November, 1800, and' T havé no’
doubb that it is not a transfor of all the mortgagec rights but is & sub:mortgage.
Tho doctiment very distinctly says €I have sub-mortgaged thd mortgngeo rights
(dar rahan dakhli)) The first ground is thereforo untenablo, There is no force
in the second plea also, becanse that document in very distinet terms sayé thab
if during the period of the morigage thoe property mortgaged, in any year by a,ny'
reagson passes oul of the possession of Basdeo or the said mortgégé deed for any
roason i declared to be invalid the oxeentant will be liable to' pay the loss sus-
tained by the mortgagee. Uam of opinion that section 10(d) of Act No. I of 1903
hasg o application to the case hefore mo. The speai:i.l judge on the application
of Basdeo ruled that ho had no Zoens standi., In such a cage it cannot be said
that Bagdoea's debt was a debt in respect of which no fresh suit could bo institu-
ted. The explanation to section 13 of Act No. I'of 1903 does not also cover this ease’
In the first place there was no defoermination as o the smount which was justly
due to Basdeo and in tho sccond the roprosentatives of tho original mortgagor
dte no parties to the suit, There is no force in the ploa of limitation and no
fact has been brought to my notico to support that plea. Thesole quostion on
which the decision of this appeal turng is whother the plaintiffs as heirs of the
sub-mortgagee Basdeo had or had not a locus stendi to have their monoy
gatisfied out of the properly which belonged to Sartan and ‘Achche Ial.
A sub-mortgagor has been held in & Full Bench ruling of this cowrt in
Ramshankar Lal v. Ganga Prasad (1) to geb a sccurity, that is, an intoroest
in the property-mortgaged, and that Deing his position he undoubtedly has a
locus - stands and is one of the persons who have a claim against the proporty of
the proprictor, It is, however, contended by the learned vakil for the respondent
that soctions 6, 7 and 8 of the Bundelkhand Encumbered Estatos Aot go to show
that a special judge has to make an inquivy with roference to those debis only
which are the private debts of tho proprictor and ean take no notice of any
other incumbrance created by o mortgagee on the property of the propriotor
to which that propriotor is no parfy. I am unable to accopt such an
intorprotation of those sections, The result of such intorprefation will be
that the sub-morigagee frqm the mortgageo who may have advancad larga-
sums of money on- the security of the mortgagee rights  will have o
romedy ab all, and I do nob think that the Legislature intonded that the
mortgagors should got their proporty {froe from the socurity creatoed in -
fayour - of the sub-mortgagee without giving him any chanco of estabs
hahxng bis claim. Seotion 9 of Aot No. I of 1903 shows that the speoml Judge shall -
e (1) (1907) 1. L, R, 29 All,; 451, : "
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publish in thé gazette & notice in the vernacular language of the district calling
upon all persons having clalms against the person or property of the proprietor
- by whom or in respect of which an application is made under section 8 of the
Act, to present ‘to the special judge within two monthg of the publication of the
notice a written statement of their claims, and I am of opinion that a sube
mortgages is one of the persons who have a claim on the property of the proprie-
tor, 'This leads me to discuss whether the plaintiffs were bound to appeal to the
‘Commissioner under the provisions of section 80 of Act No. I of 1903 against the
decision of the special judge. I am of opinion that the decision of the special
_ judge that the plaintiffs had no locus standi was wrong, that they ought to have
appealed te thie Commisgioner to have that decision set aside and that their
failure to appeal was & negligence which debars them from secking compensation
against the defendants, In this conneetion I have to remark that the finding of
the lower appellate court on the third point argued before that court is mot a
finding on that plea. The plea taken was that the finding of the first court that
Gangs Bishan should have appealed against SBartan and others is not correct,
~~—5he finding of the lower appellate court on thab point is neither that the finding
of the firgt court is correct nor that it ig incorrect, It only says that the defen-
dant appellant should have assisted Basdeo against the mortgagor. The conclus
sion at which I arrive is that Basdeo as a sub-mortgagee under the deed of the
Tth of November, 1900, had a locus standi, that he ought fo have .appealed from
the judgement of the special judge and that in consequence of his failure to have
that decision set agide he lost his remedy against the defendant Ganga Bishan.
I therefore allow this appeal, set aside the decrees of the courts below and
dismiss the plaintiffs’ suit with costs in all courts,”

The plaintiffs appealed.

Pondit Baldeo Bum Dawve (for Munshi Tswar Saran), for the
appellants, relied upon the covenant of indemnity given by
Ganga Bishan, the plaintiff’s sub-mortgagor, which, he argued,
was outside any of the provisions of the Act of which the original
mortgagors had taken the benefit.

Mr. A. H, C. Hamilton, for the respondent, urged that the
effect of the explanation to section 13 of the Bundelkhand Eu-
cumbered Estates Act, 1903, was to extinguish any claim that
the plaintiffs may have had under the sub-mortgage in favour of
their father. ’

Sraxcey, C.J., and GrIFFIN, J.—~The facts of the case are
these :—~One Achche Lal and another, the owners of property,
executed a possessory mortgage of their property in favour of
one Ganga Rishan on the 26th of Juse, 1885. On the 7th of
November, 1900, Ganga Bishan sub-mortgaged this property to

Basdeo and in that mortgage be entered into the following abso-
lute covenant, namely, that if during the period of the mortgage,
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1910 the property mortgaged, in any year, by any reason, sh‘oulﬂ. pass
Git out of the possession of Basdeo, or the mortgage deed for any
Poassp  reéason should be declared to be invalid, he (the executant) would
Ginaa  be liable to pay the loss sustained by the mortgagee. The mort-
Brsmax.  gagors took advantage of the Bundelkband Eacumbered Estates
Act (Act I of 1903). Notices to claimants were i.sued in accord-
ance with the provisions of that Act. Ganga Bishan, the mortgagee
of the property from the proprietors, took no steps to realize the
amount due to him under his mortgage of the 26th of June, 1885.
Basdeo did prefer a claim, but that claim was rejected on tlie ground
that Le was merely a sub-mortgagee and therefore his remedy
was against his sub-mortgagor and not against the proprietor.
Subsequently Basdeo was ejected from the property. He then
preferred the suit out of which this appeal has arisen for recovery
of thre damages sustained by him by reason of kis being dispossess-
ed. Both the lower courts passed a decree in his favour. But
upon second appeal the learned judge of this court from whoze
decision this appeal under the Letters Patent has been preferred,
came to the conclusion that Basdeo was guilty of negligence in
not having preferred an appeal against the order of the special
judge rejecting his claim, and that not having done so, he cannot
recover against his sub-mortgagor upon the special covenant
entered into in his mortgage deed. We are wholly unable to
agree with our learned brother in bhis decision. Ganga Bishan,
gave an absolute covenant to Basdeo undertaking to compensate
him for any loss which he might sustain by reason of his dis-
possession during the period of the mortgage. He was dispos-
sessed. It was for Ganga Bishan rather than for Basdeo to take
the proper steps before the special judge for enforcement of the
mortgage of the 26th of June, 1885. Whether it was open to
Ba deo or not to appeal againss the order of the special judge, it
was certainly open to Basdeo to rely upon the ab-olute covenant
coutained in his mortgage deed and to hold his sub-mortgagor
re-ponsible for the loss which he sustained by reason of his dis-
posses-ion. We accordingly allow the appeal. We set aside
the decree of the learned judge of this court and restore the
decree of the lower appellate court. The respondent must pay
to the appellant all the costs incuried in the Righ Court.
Appeal decreed.




