
1909 meat or sale. Under the Agra Tenancy Act, an occupancy told-
B am D ia l  iog of a tenant) is not transferable and cannot be sold by auction
Naspat execution of a decree. The dwelling house of an agriculturisb 

S ingh. may be deemed to be an appurtenant to his holding. Further, 
section 266 of the Code of Givil Procedure, 1882, which has been 
re-enacted in section 60 of Act No. V  of 1908, prohibits 
the sale of materials of dwelling houses occupied by agriculturists. 
The court therefore has not the power to sell the materials of such 
a dwelling house, and it necessarily follows that it cannot make 
a decree for sale of such property. In this view the claim for 
sale of the dwelling house of the defendants ought not to have 
been decreed. The order in the decree for sale of the grove 
was clearly erroneous. The result is that we allow the appeal so 
far that we dismisB the claim for sale of the hypothecated property 
and affirm the remainder of the decree of the court below. We 
make no order as to the costs of this appeal.

Decree modified.

iSS m-E tNDlAJr LAW REPORTS, [vOL. X X X tlt.

Before Sir John Stanley, Knigld, Chief Justice, and Mr. Jiisliho Qriffin 
May 20. GAYA PRASAD and othees (PLAiNrapps) u. GANGA BISHAN

~—;---- ---   (DkMNDANt).*
Act (Local) No. I  o f  1903 {JBundelMiand JEnomibGred JEstaias Act), Motion 

l^-Suh-inortgage hy usnfraduary mortgageo —Covenant to indemnify 
mh-'mortgagee i f  disjposuzsed—Uffect on sush com w it oftmrlgagors faking 
adwntage o f  the provisions o f  the JBundelMiand IBnomnlered Estates

The moctgageo in possession undec a;ti.suiEUctiiary mortgage oxeouted a sub­
mortgage of his mortgagee rights and covenanted with the sub-mortgagee that if 
during the period of the mortgage tho property mortgaged; in any year, by any 
reason, should pass out of tho possession of the sub-mortgagee, or the mortgage 
deed for any reason should be declared to be invalid, ho, the executant, would bo 
liable to pay the loss sustained by the mortgagee. Tho mortgagors took advant­
age of the provisions of tho Buudelkhand Encumbered Estates Act. The 

’ mortgagco took no stops under tho Act to realize tho amounfi duo to him on his 
mortgage. The sub-mortgagee 3id preier a claim, but it was rejectod, and ho did 
not appeal against the special Judge’s order rejecting it, Tho rjub-raortgagoo 
was ejected from tlio mortgaged property, and thereafter his sons sued tho 
mortgagee on his covenant, claiming damages on account of his ejoctnienfc. Meld 
that tho suit was not barred by reason of anyiihing containod in tho Buttdol- 
khand Encumbered Estatos Act, 1903.

Appeal No. 108 of 1909 under section 10 of tho Lottera Patent.



This was an appeal under section 10 of the Letters Patent i9io 
from a judgement of K a r a m a t  MvsAm, J. The facts out of 
which the appeal arose are fully stated in the iudgement under PaASiD
appeal, which was as follows :—  Ganqa.

“ The faots necessary for th.0 disposal of this appeal are these. Sartan and Eishan.
Aohohe Lai oxecutad a mortgage with possession in favom’ of Ganga Bish.an on 
the 26th June, 1885, and put the mortgagee in possession of the property mort­
gaged to him. On the 7th of November, 1900, Ganga Bishan executed a deed in 
favour of Basdeo and pub Basdeo in possession of the property. The heirs of 
Sartan and Achohe Lai started,proceedings under the Bundelkhand Bncumljered 
Estates Act I of 1903, Basdeo advanoed his claim under the deed of the 7th of 
November, 19op, before the special judge, hut the original mortgagee Ganga 
Bishan put forward no claim under the mortgage of 1885 before the special 
judge. The special judge came to the conclusion that Basdeo was a sub-mort­
gagee and had therefore no loom standi. Basdeo did not appeal against the deci­
sion of the special judge. Thereafter by the order of the special judge the sub­
mortgagee was ejected from the mortgaged land. The result was that the heirs 
of Sartan and Achche Lai got back the property without paying anything either 
to Ganga Bishan or to Basdeo. The plaintiffs, -vYho are the heirs of Basdeo, 
instituted a suit against Ganga Bishan for the recovery of the amount due 
under the deed of 7th November, 1900, and interest by way of Tho p’oiis
raised in detcnco wore that Basdeo was a transferee of Gan;;. Kir.-’.;:!’!’ .;; 
rights; that he was not a sub-mortgageo ; that the plaintiffs' origli: ic- have 
preferred an appeal from tho deoisionof llio special judge ; ■. 'la;. was
guilty of negligence in not appealing against I,he dccisiou of the special judge and 
was not therefore entitled to succeed against the defendant Ganga Bishan. The 
Court of first instance decreed the claim. The defendant appealed to the lowei 
appellate court, and the following pleas, according to the judgement of the lower 
appellate court, were argued in that court;— (1) that the claim was time barred;
(2) that the claim was barred hy the explanation to section 13 of Act No. I of 1903;
(8) that the finding of the lower court that Ganga Bishan appellant should have 
appealed against Bartan and others was not correct ; (4) that the lower court 
placed a wrong interpretation on the mortgage deed of the 7th of November,
1900 ; (5) that the plaintiiJs suffered no loss by the act of the appellant. On the 
first point the lower appellate court eame to the oonGlusion that the suit was not 
time barred. On the second point it came to the conclusion that the claim was 
not barred by the explanation to section 13 of Act No. I of 1903, inasmuch as the 
respondents do not seek to enforce the claim as against the heirs of tho original 
mortgagors. On the third point that court remarks as f o l l o w s * The defen­
dant appellant should have assisted the plaintiffs’ ancesLor as against iho 
mortgagors. But as a fact he did not. On the contrary, ho laid his claim on 

- another mortgago deed and about the same property against iho original 
mortgagors. He should not have doue so.’ The findings on the Courth and fifth 
points are that the defendant appcllan!- is-under the terms of the deed of 7th of 
November, 1900j boimd to pay any damages sustained by tho sub-mortgages o t , 
his heijs. On the above findings tho lower appellate court confirmed the decree
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Gaya’'
PBAsir)

V .

<JÂGA.
BisBAir:

1910̂ of tlie first flourt. Ganga Bistan dofondant has pi’ofoi’Md a second appeal to thia 
oourtj,;and iiie following ploas have, beon argued by his, learned oounsel before me. 
(a) The deed of tho 7th of November, 1900, is a transfer of all the mortgagee rights 
and not a sub-mortgage; (5) the plaintiffs txnder tho terms of tho deed of 7th of 
November, 1900, are not entitled to any claim against the defendant ; fc) section 
lO(^) of the Btindelkhand Enonniberod Estates Act bars the suit; (d) the explana­
tion to seotion 13 of Act I of 1903 bars the su it; (e) the claim is 'timfi barred ; ( /) ' 
the plaintiffs having failed by their own negligence to make good tHeir claim 
Tinder Act No. I of 1903 cannot claim compensation from the defendant. I havê  
earelully gone through the deed of the 7th of November, 1900, and' I have' no' 
doubt that it is not a transfer of all the mortgagee rights but is a sub-mortgage. 
The document very distinctly says ‘ I have sub-naortgagod the mortgagee rights 
(dar mhan dakhU)' The first ground is therefore untenable. There is no' force 
in the second plea also, because that document in very distinct terms says that 
if during tho period of Ihe mortgage tho property mortgaged, in any year by any 
reason passes out of tho possession of Basdeo or the said mortgage deed for any 
reason'is declared to be invalid the executant will be liable to pay the loss sus-’ 
tained by tho mortgagee. I am of opinion that seotion lO(c )̂ of Act No. I of 1903 
has lio application to the case before mo. The special judge on the application 
of Basdeo ruled "that ho had no locus standi. In such a case it cannot be said 
that Basdeo’s debt was a debt in respect of which no fresh suit could bo instltu-' 
ted. The explanation to section 13 of Act No. I of 3G03 does not also cover this case;"' 
In the first place there was no detormJnation as to the amount which was justly 
due to Basdeo and in the second the reprosentatives of the original mortgagor 
siite no parties to the suit. There is no force in tho plea of limitation and- n& 
fact has been brought to my notice to support that plea. The' solo quostion on 
Which -the decision of this appeal turns is whether the plaintiffs as heirs of the 
sub-mortgagee Basdeo had or had not a Zooms $taniU to have their money 
satisfied out of the property vvhioh belonged to Sartan and "Achche Lai. 
A sub-mortgagor has boon held in a Full Bench ruling of this court in 
Mamshanlear Lai Y. Q-mga Prasad (1) to get a security, that is, an interest 
in the property-mortgaged, and that being his position ho undoubtedly has a 
loans standi and is one of the persons who have a claim against tho property of 
the proprietor. It is, however, contended by tho learned vakil for the respondent 
that sections 6, 7 and 8 of the Bundelkhand Encumbered Estates Act go to show 
that a special judge has to make an inquiry with roference to those debts only 
which are the private debts of tho proprietor atul can take no notico of any 
other incumbrance created by a mortgagee on tho property of tho proprietor 
to which that proprietor is no party. I  am unable to accept aueh an 
interpretation of those sections. Tho result of sxioh interpretation will be 
that the sub-mortgagee from the mortgagee who may have advanced largo • 
sums of money on- tho. security of tho mortgagee rights will havo no 
remedy at all, and I do not think that the Legislature intended that the 
mortgagors should get their property free from tho security created in- 
favour of the sub-mortgagee without giving him any chance of estab. 
lishing his claim, Seotion 9 of Aot No. I of 1903 shows that thespeoial Judge shall ■
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publish in the gazette a notice in the vemacular language of tlie distriot calling
Kpon all persons having claims against the person or property of the proprietor ----------------
by wbom or in respect of which, an application is made under section 6 of the ;^ isiD
Act, to present to the special judge within two months of the publication of the
n o t i c e  a written statement of their claims, and I am of opinion that a sub- Giksa
mortgagee is one of the persons who have a  claim  on th a property of the proprie- B ishan.

tor. This leads me to discuss whether the plaintiffs ware bound to appeal to the
Oommissioner under the provisions of section 30 of Act No. I of 1903 against the
decision of the special judge. I am of opinion that the decision of the special
judge that the plaintiffs had no l o c u s  s t a 7 i d i  was wrong, that they ought to have
appealed to the Oommissioner to have that decision set aside and that their
failure to  appeal was a  negligence w hich debars th em  from seelcing compensation
against the defendants. In this connection I have to remark that the finding of
the lower appellate court on the third point argued before that court is not a
finding on that plea. The plea taken was that the finding of the first court that
Ganga Bishan should have appealed against Sartan and others is not correct.

-5h o  finding of the lower appellate court on that point is neither that the finding 
of the first court is correct nor that it is incorrect. It only says that the defen­
dant appellant should have assisted Basdeo against the mortgagor. The conclu­
sion at which I arrive is that Basdeo as a sub-mortgagee under the deed of the 
7th of November, 1900, had a loeus siandi, that he ougiit to have appealed from 
the judgement of the special judge and that in consequence of his failure to have 
that decision set aside he lost his remedy against ithe defendant Ganga Bishan.
I therefore allow this appeal, set aside the decrees of the courts belov'i' and 
dismiss the plaintiffs’ suit with costs in. all courts.’^

The plaintiffs appealed.
Pandifc Baldeo Bum Dam ('for Mtmshi Tswctr Saran), for the 

appellants, relied upon the covenant of indemnity given by 
Ganga Bishan, the plaintiff's sub-mortgagor, which, he argued, 
was outside any of the provisions of the Act of which the original 
mortgagors had taken the benefit.

Mr. A. jET. C. Hamilton, for the respondent, urged that the 
effect of the explanation to section 13 o f the Bundelkhand En­
cumbered Estates Act, 1903, was to extinguish any claim that 
the plaintiSs may have had under the sub-mortgage in favour of 
their father.

Stan ley , 0 . J., and Gr iffin , J.-~The facts of the case are 
these;—One Achche Lai and another, the owners of prop̂ rfcy, 
executed a possessory mortgage of their property in favour of 
one Ganga Bishan on the 26t.h of June, 1885. On the *7th of 
November, 1900, Ganga Bishan sub-mortgaged this property to 
Basdeo a,nd in tliat mortgage he entered into the following abso­
lute covenant, namely, that if during the period of the mortgage,

n
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jgjp tbe property mortgaged, in any year, by any reason, should pass

Gaya
oat of the po. ŝession of Basdeo, or the mortgage deed for any 

Pbasad reason should be declared to be invalid, he (the executant) would
Ganga be liable to pay the loss sustained by the mortgagee. The mort-
Bkhas. gagors took advantage of the Bundelkhand Encumbered Estate:i

Act (Act I  of 1903). Notices to claimants were i ssued in accord­
ance with the provisions of that Act. Ganga UishaD, the mortgagee 
of the property from the proprietors, took no ateps to realize the 
amount due to him under his mortgage of the 26th of June, 1885. 
Basdeo did prefer a claim, but that claim was rejected on the ground 
that he was merely a sub-mortgagee and therefore his remedy 
was against his enb-mortgagor and not against the proprietor. 
Subseq^uently Basdeo was ejected from the property. H e then 
preferred the suit out of which this appeal has arisen for recovery 
of the damages sustained by him by reason of his being dispossess­
ed. Both the lower courts passed a decree in his favour. But 
upon second appeal the learned judge of this court from whore 
decision this appeal under the Letters Patent has been preferred, 
came to the conclusion that Basdeo was guilty of negligence in 
not having preferred an appeal against the order of the special 
judge rejecting his claim, and that not having done so, he cannot 
recover against his sub-mortgagor upon the special covenant 
entered into in his mortgage deed. We are wholly unable to 
agree with our learned brother in his decision. Ganga Bishanv 
gave an absolute covenant to Basdeo undertaking to compensate 
him for any loss which he might sustain by reason of his die- 
posses-'ion during the period of the mortgage. He wa.i dispos­
sessed. It was for Gatiga Bishan rather than for Basdeo to take 
the proper steps before the special judge for enforcement of the 
mortgage of the 26fh of June, 1885. Whether it \\-as open to 
Ba deo or not to ;i[)j)eal against the order of the special judge, it 
was certainly open to Basdeo to rely upon the absolute covenant 
contained in his mortgage deed and to hold his sub-mortgagor 
re ponsible for the loss which he sustained by reason o f his dis- 
posses-ion. We accordingly allow the appeal. We set aside 
the decree of the learned judge of tiiis court and restore the 
decree of tlie lo>\er appellate court. Tlie respondeat must pay 
tg the appellant all the costs incurred in the High Court.

Appeal decreed.


