
disregard the authorities in supporb of the view taken by the 1910
courts below and depart from the course of decision hitherto —7----- :r—

AMJH BE(3
prevailing. However weighty be the view expressed by Mr. v.
Ameer Ali, we do not think that ŵ e should'be Justified in doing 
60. We therefore dismiss the appeal with costs.

dismissed.
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Before Sir SoTin Stanley, KnigM, Chief Justice, and M r. JusUcb Banerji. 
KIBHOBI LAL ahd a n o th eb  (P la in t io t s )  c. KUBEE BINGH (D bpekdant) 
Act No. X V  o f  1877 (Indian Limitation A ct), section 8 j  tahedtile II, articles 

13,14:— Oivil Prooedtire Code (1882), section 310^.—JSsceoMtion o f  decree-— 
Suit involving iTie oanoellation o f  an order setting aside a sale—Zimitation. 
A Oivil Oourt acting ttader seotion 310A of the Code of Oivil Procedure, 

1882, set aside a sale on an application made about l i  montlis after the sale. 
Tie atiotion-ptiroliaser more than a year after this order sued for possession of 
the property and for a declaration that the order under section 810A was passed 
without jurisdiction. Seld  that the order whether passed rightly or wrongly 
was not a nullity, and that the order having been passed in a proceeding other 
than a suit, article 13 of the second schedule to the Indian Limitation Act, 1877, 
barred the present suit, inasmuch as the plaintiff could not obtain aleoroo for 
possession without iirst hfiving tho or.̂ rr rnt a,flido;

T his Nvas an appeal under sJooioD. 10 of the Letbers Patent 
from a judgomenb of K a r a m a t  H u s a iF j J. The facts of the 
case are stated in the judgement under appeal, which was as 
follows;—

« The facts necessary for the disposal of ;tMs appeal ara briefly these;-— 
The suit under appeal was brought for the possession of the property 
bought in execution of a decree on the 20th September, 1901, and the sale of 
that property was set aside by the learned Munsif on the 26th of September, 1901. 
On appeal ths order of the learned Munsif setting aside the sale was reversed 
by the lower appellate oourt on the 16th of January, 1902. That order of the 
lower appellate court was upheld by the High Oourt on the 4th of December*
1902. STha judgement-debtor again on the 2Srd of December, 1002, applied midei: 
section 810A to have the sale set aside. The learned Munsif on the 20th of April,
1903, allowed the application and set aside the sale. On appeal to the lower appel
late court the order of the Munsif setting aside the sale was again reversed on the 
17th of July, 1903, On second appeal to the High Oourt it was held that no 
appeal lay to the lower appellate oourt. After the above-mentioned proceedings a 
fresh suit was instituted by tho plaintifi for possession of the property sold. The 
Kesulfc of the above proceedings, it is to be noticed, was, that the property sold on 
tho 20fch of September, 1901, passed to the possession of the Judgement-debtor, 
The docree-holder therefore brought the suit under appeal for tho recovery of

Appeal No, 16l of 1909 w te  Bcotioii 10 of iHe Xisttere Patent,
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1910 possession on the allegaUoH fchat; the Munsif had no juriadiotioo, to ssfc aside the 
sale of the property by Ms order, dated tho 28tb. of April, 1903. The oourfe of 
first iustanoa dismissod the claim on the ground that it had jurisdiction, and the 
decree of that'oourfc was afiirmorl by the lower appellate court. Tlisit court (the 
lower appellate court) in its judgement r e m a r k s ' The word juriadiotion is not 
defined by the legislature, aad it is used ia dilferexifc senses. In ray opinioa tliQ 
Munsif had jurisdiction to entertain the application, dated the 23rd of December, 
1902, in the sense that it was the proper court where it could lie, but it was barrod 
by limitation [vide Cho'todhr i/ Kesri Salay v. Giani Jtoj/ (Ij] and ha had no lawful 
authority to grant it, hence he may be said to h.ive h:id no jurisdiction to grant 
it. But the question is, whoLher a separate suit like the present ig xnaiat-iinabla 
under the oircatnstances ? ̂  Ha, howex̂ er, oamo to Iho conclusion that the suiti 
"waa barred by limitation. He relied on Malharjim v. Narliari, (2) 
and on lUghuiiaih Pi^asai v. Kaniz Rasulf (3) and hold that the 
learned Mansif had jurisdiction to i>a33 the order'whioh. he i>a3sodon the 28th, 
of April, 1903, and the suit ought to have been brought within one year from 
that date. The plaintiils coma here in second appeal, and it is argued by the 
learned vakil for the appellant tliat) the suit is not barred by limltatioa. In my 
opinion tha view taken by the lower appellate court is right. The learned Munsif 
had jurisdiotiou to pass the order dated the 28th of April, 1903, and thafc 
order was not a nullity. The suit on the authoriiy of the rulings mentioned 
above is barred. The result is that the appeal fails and is dismissod •with 
costs,”

Munshi (Juhari f̂ al, for the appellanfc'?, fixibmifcbed fchafc article 
14, of the seooacl schedule to tho ludiati liimitiatioii Actij 1877̂  
had no application, as the oi’dei' coiiiplaiut'd of was not merely an 
“ order of au officer of Governmeufa in his official capacity/^ biifc 
an ordet passed by a Civil Court. Article 13 was also not {ip[)li-. 
cable as an order aader seoLion 810A o£ tho Code of Civil Fro» 
cedure, 1882, was an order passed in the suit. He relied oe 
Shanhar 8arup y. Mejo Mai (4) aad (jovhifi'S Bulu, v. Gfan% 
Abaji (5). The'=isuit would bo goveraed by Article 120 of the 
Litiiifeation Act.

Mr. 6?. IF. Dillon, for tho re.gpondent, eouteaded tk'it the 
case in 10 Bombay Law Eeporterj 740, was opposed to the ruling 
ill Ilagltimath Pmsad v. Kaniz Rasul (3) aud tliat seebioii 3 of 
the Limitatioii Act clearly laid down *;hat a ‘ suit  ̂did not iiicludo 
an ‘ application/ and therefore au order under Bociioa 31OA 
which was passed on an applicitiou would bo covorod by Article 
18 of the Liautation Act.

;i) (1902) I. L. B., 29 Calc., 620. 
aj {lOQi}) I, L, E., 25 Bom., 337.

(8) (1002) I ,  l i . B . ,  24 A ll ,  467.
/r. /■, (̂ ''̂ Ol) I. h  23 AU^ 3X0,333,
(5) (1908) 10, Bom, 7i%
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Munsbi Qulzari Lai was heard in reply.
S tan ley, 0. J., and Banbeji, J.—The facts of bHs ease are 

these;—The suit is one for the recovery of property which was 
bought by the plaiatiffs at a sale ia execution of a decree on the 
20fch of September, 1901. This sale was set aside by the Mnpsif 
on the 26th of September, 1901. On appeal the order of the 
Munsif setting aside the sale was reversed by the lower appel
late court on the 16th of January, 1902, and this order was up
held by the High Court on the 4fch of December, 1902. Then 
the judgemenfc-debtor, on the 23rd o f December, 1902, applied 
to the Munsif under section 310A. of Act X I V  of 1882 to have 
the sale set aside, and his application was granted on the 28th 
of April, 1903, and the sale was set aside. Aq appeal was 
preferred, and the order of the Munsif setting aside the sale was 
reversed on the 17th of July, 1903, but on second appeal to the 
High Court, it was held that no appeal lay to the lower appellate 
court and the decison of that court was reversed. The order of 
the Munsif of the 28fch of April, 1903, accordingly stood affirmed.

The suit out of which this appeal has arisen was then pre
ferred by the plaintiffs on the 6lh of August, 1907. They 
claimed possession of the property which had been spld to them, 
alleging that the Munsif had no jurisdiction to set aside the sale 
to them by the order of the 28th of April, 1903.

The learned Judge of this Court, from whose decision this 
appeal has been preferred, agreeing with the lower courts, dis
missed the plaintiffs’ claim> holding that the Munsif had juris
diction to pass the order of the 28th of April, 1903, and that the 
plaintiffs* suit was barred by limitation, it not having been 
brought within one year from the date of that order.

We are of opinion that the decision of the learned Judge of 
this Court is correct, and that Article 13 of Schedule 11 of the 
Limitation Act is applicable to this case. It is obvious that the 
plaintiffs cannot obtain, a decree for poesession without first 
having the order of the Munsif of the 28th of April, 1903, set 
aside. This order, whether it was passed rightly or wrongly, 
cannot be treated as a nullity. We have then to see what period 
of limitation is prescribed for a suit to have such an order set 
aside. I t  is contended on behalf of the appellants that a period

14
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. '^910 of limitation is not expressly provided in the schedule to the 
Limitation Aob, and that article 120 which allows a period of 
six years within which to bring a suit is applicable. We are of 
opinion, that the article which is applicable is article 13. Article 
12 provides a period of one year’s limitation for a suit to set aside, 
amongst others, a sale in execution of a decree of a Civil Court. 
Article 13 provides the same period of limitation for a suit to 
alter or set aside a decision or order of a Civil Court in any pro
ceeding other than a suifc. Suit is defined in section 8 o f the 
Act as not including an appeal or an application. Suit there
fore in the article does not include an application in a suit. The 
article applies to an order in any proceeding other than a suit, 
and as an application is excluded from, a ‘ suit/ it applies to an 
order in a proceeding on an application. I f  after the words 
“ other than a suit the words or application in a suit had 
been added to the article, it would be different. Now the 
order of the Munsif setting aside the sale was an order in a pro
ceeding other than a suit and arb'icle 13 is in our opinion appli
cable. If this were not so, we should have a period of one 
year allowed for the institution of a suit to have a sale in execution 
of a decree of a Civil Court set aside, while for a suit to have an 
order setting aside a sale cancelled, the period would bo six 
years. This was clearly, we think, never intended. This is unlike 
the case of Bhanlcar Bc^rup v. Mejo Mai (1). In that case the 
suit was brought under the provision a of section 296 of the Code

■ of 1882, and it was not therefore necessary fco set aside the order 
for distribution passed under that section

We think that the decision of the learned Judge of this Court, 
which is in agreement with the decisions of the courts below, is 
correct and dismiss this appeal with costs.

Appeal dismisaed.
(1) (1901) I. L. B., 23 All., 813.


