
1910 By th e  C ou rt.—The order o f the Courfc is that a temporary
ABDTOiiAja" be issued for* the stay of the sale ordered in the
Knm execution proceedings, pending the disposal of the appeal in this

Bankb Las, Court.
Let tha hearing of the appeal be expedited.

Application allowed.

S i  THE I NPIAN LA.W KEPORTS, . [vOL. X X X IIl,

X910 REVISIONAL OBIMINAL*
July 15.

JBefors Mr. Justice ChamUr.
EMPBEOB V. MUHAMMAD ALAM.*

Bengal MegitlaHon  ̂No. F I  o f  1825, section Z-'Joint Magistrate-^Jmisdio«
tion—Criminal JProoedure Code, section 435—Powef of Settiont Judge to
ma&e referenee.
It is only the CoUeotor who can take action and impose a fine nndoi: 

Bengal Kegulation YI of 1825. A Joint Magistrate has no jurisdiction under 
seotion 2 of the Regulation, even though the oase may have been made ovec to 
Mm by the District Magistrate,

I2T this case one Muhammad Alam a petty zamindar in the 
Kanauj tahsil was convicted by the Joint Magistrate of Farrukha- 
bad of au offence under secfcion 2 of Regulation 3STo. Y I  o f 1826, 
and was sentenced to a fine of Rs. 50. He applied in revision to 
the Sessions Judge, who referred the case to the High Courli, being 
of opinion that the Joint Magistrate had no jurisdiotion to try the 
case.

Babu Piari Lai Banerji (with him Babu Bdtya Chandra 
Muhrji&nd  ̂ Maulvi Muhammad Ishaq), for the applicant.

The Assistant Government Advocate fMr. M> MaUomson), 
for the Crown.

Chamiee, J.r-This is a referenoe by the Sessions Judge of 
Farrakhabad in whicĥ ĥe recommends that an order of the Joint 
Magistrate of Parrukhabad ordering one Muh;immad Alam to pay 
a fine of Es. 50 under section 2 of Bengal Regulation No, V I  o f 
1825 be set aside. The case was taken up at the instance of the 
Sub-Divisional Officer, on whose report the District Magistrate 
directed that Muhammad Alam should be prosecuted under the sec­
tion of the Regulation mentioned above. The case was made m m  
to the Joint Magistrate by the District Magistrate, who was also of
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course the Collector of the district. According to section 2 of the 
Eegulation it is only the Collector or other officer acting in that 
capacity that can impose a fine under that section. Section 4 
provides for the levying of fine by the Collector as if it were 
arrears of public revenue, and section 6 of the Regulation gives a 
right of appeal to the Board of Eeveuue. It seems to be qui! e 
clear that proceedings cannot be taken under the Regulation by a 
Magistrate as such. The Joint Magistrate was nob a Collector or 
other officer acting in that capacity within the meaning of the 
Eegulation, and therefore had no jurisdiction under that section. 
But as he dealt with the case as a Magistrate, the Sessions Judge 
was entitled to deal with the case under section 435 of the Code 
of Criminal Procedure and this Court has power to set aside the 
order of the Joint Magistrate. The order o f the Joint Magistrate 
is therefore set aside as having been passed without jurisdiction. 
The fine, if realized, will be refunded.

Order s6 aside.

FULL BENCH.

BHIM SEN AOT osM ss (PiiAnm^ps) v. MOTI SAM ahd AKomsB 
(DEraETOAjras).*

JBefore Sir John Stanley^Knight^ Chief Jmtioe, Mr. Jutiica Banerji and.
Mr. Justice Chantier.

Pf$-emfHon~—W@'jil-ul<-are“̂ ConstfuoUon o f  document—Conitaci or c«s<o«*—•
Irttum ftion in aisence{of evidence that the ncord is one c f  custom.
Where it is not appareat, either from the language of the waji'b-iai-aris itself 

or fEom othet evidence, that the pre-emptioa clause of a ■wajib-ul'arss is merely 
the recorS of a new contract between the co-sharers, the presumption is that it is 
the sreoord of a pre-existing oustom. Majidan B ili v. SheiM Sayaian (1) 
followed.

CEhe pre-emptive clause of a wajih-ul-aijs was headed "  Eelating to the right 
of pre-emption ”  and ran as follows:— a oo-sharer has to sell and mortage his 
Jiagiat—then at the time of transfer it will be incumbent that he should, after 
giving information, sell and mortgage for a proper pricc, &c., &c.”  He7d that this, 
in. the absence of cvidcnce to the contrary, indicated a pre-existing custom of pre­
emption rather than a contract.

® Second Appeal No. 900 of 1909 from s decree of B. J. Balal, District Judge 
of Shahjahanpurj dated tho 16th of April, 1009  ̂confirming a decree of Muhammad 
Mubarak Husain, Subordinate Judge of Shahjahanpur, dated the 24th of Novem­
ber, 1908.

(1) Weekly Hoteŝ  1897, p. 3,
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