
B efore Sir Vohn Stanley, Knight, Chief Juttice, and Mr. Justice Sir George

July 6.
HASAN ALI ( P l a i n t i f f )  ®. MIAN JAN KHAN and a k o th e e  (D b fe k d a k ts ).*
Tre-emption— Claim o f  pre emptor lased on purchase Iy  him o f  another share 

in the same mahal— Claim made lefore conjirmatiou o f  sale in plaintiff’s 
favour— Cinil Frocedure Code, section 316.

. Held, with reference to section 316 of the Code of Civil Procedure, 1882, 
that a purchaser at auction sale in execution of a decree of a share in zamindari 
property does not become a co-sharer in the mahal in which such property is 
situate until the sale has been confirmed in his favour.

T h e  facts of this ease were as follows
The plaiatiff appellaat purchased a share iu a village on the 

20th June, 1907, at an auction sale. The sale was confirmed on 
the 24fch July, 1907. On the 23rd July, 1907, another share in 
the village was sold by a private sale to one Muhammad Taki by 
the respondent. The plaintifl sued for pre-emption with respect 
to this latter property as a co-sharer in the village by virtue of the 
former sale. Mutation of names had not been effected in the 
interval between the sale of the 20fch June and its contirmation 
on the 24th July, 1907. The courts below dismissed the suit.
The jjaintiif appealed to the High Court.

The case came up for hearing before K aramat H usain, J.,
W'ho referred it to a Bench of two Judges by the following order;

“  The suit out of which this appeal arose was for pre-emption on the basis 
of a wajib-ul-arz. The pre-emptor, on the 20th of June, 1907, purchased a 
share- which was sold by auction. That sale was confirmed on the 24th of 
July, 1907. The property which the pre-emptor sought to pre-empt was- sold 
under a sale deed of the 23rd of July, 1907. The case for the pre-emptor was that 
he became a osharer on the date of the auction sale, that is the 20th of June,
1907, and that therefore he was a co-sharer for the purposes of pre-emption on 
the 23rd of July, 1907, when the property, the subject matter of the suit, was 
sold to the defendant vendee. The case for the defendant vendee was that the 
pre-emptor did not become a co-sharer until the confirmation of the sale on the 
24th of July, 1907. Both the courts below accepted the contention of the 
defendant and dismissed the plaintiff's claim. In second appeal by the plaintifi 
it is eontonded by his learned advocatc that the ownership of the property pur-- 
chased at an auction sale vests in the purchaser on the date of that sale, and that 
being the case, the pre-emptor is entitled to succcecl. In support of this oontcn* 
tion rcIiance is placcd on the following ruling, namely. Second Appeal No. 194 of 
1909, decided by a single Judge of this Court on the Gth of April, 1909, which in
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• Second Appeal No. 728 of 1909 from a deoree of Earn Autar Pande, District 
Judge of Azamgarh, dated the 30th of April, 1909, confirming a decree of Pratap 
Smgh, City Munsif of Azamgarh, dated the 16th of November 1908,



1910 very clear tGEms lays down that tHe ownersMp of a property sold h j  auction 
passes to tB.6 vendee on tlie date of tlia auotion sale. In addition to that ruling 

HasAK AXil learned advocate relies on Jaffamath v. Baldao (1)> OMddo v. JPiare Lai (2), 
Miah Jah JBhyrvib Chunder Suniopadht/a v. Soiidmnani Dahee (8), Qhairapnt Singh

K1HA.N, V. Q-rindfa Chunder Boy (4j, Durga Narain Sen v. JBmsi/ Madhuh Masioomdaf
(5), Daffdu V. Fancha,nxsing G-angaram (6) and Musammai Suliuns Komif V. 
Lalla Suloorae Lall (7). The loarnad vakil for the respondents on the 
other hand contends that tinder section 816 of the old Code of Civil Prooednrs 
of 1882 the property vests in the auction purchaser on the date of the confir- 
3nation of the sal© and not before. In support of this contention he relies 
on Amir Kasim v, Barhafi Mai (8) which fully supports him. In addition to 
that he also relies on SJieo Narain v. Sira (9), Q-oUnd Ram v. Tulsi Bam (10) 
and. Prejti Chmd Pal Pttrnima Basi (11). He further says that the rulings 
in Naigar Tima.fa v. Bhashar Parmaya (12), Banhe Lai v. Jag at Narain 
(13),Karma Moyi JBanerjee v. Surenira Nath MuTierjee (14) and Sarhimndas 
Farm dasv. Bai IcMa (15) help him in away. Personally I am of opinion 
that the date of the passing, of ownership to an auction purchaser ought 
to be the date of the auction sale, inasmuch as all the ingredients necessary to 
complete the sale come into existence on that date. But as there is a conflict of 
authority in this Court on this point, which will appear from comparing Second 
Appeal No. 194 of 1908, decided on the 6th of April, 1909, with the case reported 
in I. li. B., 24 All., 475,1 deem it desirable that this point bs considered by a 
Bench of two Judges. I order accordingly.”  ^

The case then came up for hearing before St a n l e y , 0. J. and 
Knox, J.

Mr. Ahdul Eaoof for th e appellant cited, Dagdu v. Pancham 
Si^gh Gdngaram (6) and Ohiddo v. Fiari Lai (2):

Maulvt Muhammd Ishaq, for the pospoadoat, relied oa 
Amir Kazim v. Darhari Mai (8) aad Shiam Lai y. NatU 
Lai (16).

S t a n l e y ,  C. J,, and K n o x ,  J.—-F or the purposes of this 
second appeal ib is necessary to note that the appellant, Hasatt 
Alij purchased a share in a certain mahal at an auction sale on the 
20fch of June, 1907. The sale did non become absolute until the 
24th of July, 1907. On the 23rd of July, 1907, one Mianjan 
Xhan, a  share-holder in the same mahal, sold his share by privato

(1) (1883) I. L. E., 3 Am, SOS. (9) (1885) I  L. B. 7 All,, 535.
(2) (1896) I. L. B., 19 AU,, 188. (10) (188?) Weekly Hotes, 1887, p. 217,
(8) (1876) I. L. B., 2 Oalo., 141. (11) (1888) L  L. 15 Oalo., 546.
(4) (1880) I. L. B„ 6 Oalo., 389. (12) (1886) I. L, B., 10 Bom., 444
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(4J (laau) I. L. 6 Oalo., 389. (12) (1886) I. L. B., 10 Bom., 444
(5) (1881) I . L . B„ 7 Calc,, 199, 207. (13) (1900) L  L . B„ 22 All., 168.
(6) (1892) 1. L. B., 17 Bom,, 375. (14) (1898) I. L. B., 26 Oalo., 176,
(7) (1872) 14 Moo I. A., 496. (i5) (1879) t. L. B., 4 Bon
(8) (1902) I, L. B., 24 All., 475. (16) (1910) 7 A* L, J., 81,



sale to one Mtiliammad Taqi. The present appellant has brought 1950
the suit, out} of whioh, this appeal has arisen, to enforce under '“HlmTIir
the wajib-ul-arz his righb to pre-empt the share sold by Mianjan «■
Khan to Muhammad Taqi. Bo A the courts below dismissed the  ̂ khan.
claim, on the ground that the plaiatiff was not a share-holder 
in the property^ in respect of whiob he claims the right to pre-empt  ̂
at the time when the share was sjlcl; namely, the 23rd of July,
1907.

la  appeal to this court it was contended that the app ellant 
acquired his title from the date of sale and not from the date of 
confirmation of the sale. Looking to the terms of section 816 of 
the Code o f  Oivil Procedure, of 1882, which was the law govern­
ing the matter at the time the siiib wai brought, we have no doubt 
that the view taken by the courts below was the right view. The 
plaintiff did not become hisssdar of the mahal until the date 
when the sale became ab’olute, and his right to. pre-emption 
could not arise until the sale had been confirmed in his favour.
We may point out that by the present Code of Civil Procedure, 
seoiiio®*. 65, the law harbeea altared in this respect. Some mis- 
appreheusion appears 60 us to prevail ;is to tho meaning of the 
words used in ssetiia 316, viz., “ So far as regards the parties 
claiming through or under them.” In Dagdu v. Pancham Singh 
Qang%ram (1), Tblan’G, J., treats these words aa though they 
meant that the coirb purported to convey an absolute title to the 
purchaser. But a court acting under section 316 does DOt 
guarantee title j all that it does is to convey the right, title and 
interest in the property of the parties to the suit before it. 80 
far as these ■ parties are concerned it guarantees that the judge- 
ment-debtor shall not recover back the property sold, and that 
from the date entei’e l  in the cerbiQcite the purchaser becomes 
entitled to whatever interest the judgement-debtor was possessed 
of on the date when the sale was held. We think that the words 
mentioned above were used to preclude any suggestion that the 
interests of third parties were affecfeed by the cerfcificate thafc the 
title to the property sold has vested in the parchaser. The 
appeal is dismissed with costs.

Appeal dismised.
(1) (1892) I.. L.B., 17 Bom., 875. ;
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