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I L. R, 30 Mad,, 96, ix the correct and equitable view. The
re-pondent in this case seeks to bring cerfuin property within the
operation of his deeree. Its value is K. 800 (this being less than
the amount of the decretal debt) and that is the value of his cross-
objections. He must, therefore, pay an ad valorem fee on the
value of this property. Ie seeks more than a mere declaration.
There is eonsequential relief in his demand, viz., an order that the
property be sold if the decretal debb be not paid. He will, there-
fore, pay the ad walorem fee'ns noted above. 1 allow one month
to make good the deficiency,
Order accordingly.
APPELLATE CIVIL.

Before Mr. Juazﬁliae Tudball and Mr. Justice Chamiers

RAM KISHAN (Derexpant) o. PIARL LAL (PLAINTIFF).®
det No, XX of 1847 —(Copyright det) sections 7 and 12—Copyeight—~Suit

Jor damagea for infringement of copyvight—Jurisdiction,

A suit to recover damages for infringement of copyright does not lie in the

court within the jurisdietion of which the plaintiff, but not the deféBdant,

- resides, Neithor is the possessor of a pirated copy of a copyright work bound
to deliver it to the owner of the copyright wherever Le (the owner) may
happen to reside,

TuE facts of this case were as follows :—

A suit was filed by one Piari Lal in the court of the District
Judge of Aligarh, on the allegabion that the plaintiff had a copy-
right in a book entitled “ Kok Shastra ” and that the defendant,
Hukim Ram Kishan, had infringed this copyright by printing,
vubli-hing and selling an imitation of his book in Urdu and also
. Gurmukhi, The reliefs he sought were; two-fold; first,
that a permanent injunction might be issued against the defen-
dant restraining him from printing, publishing or selling the
offending book ; and secondly, that the defendant might be
ordered todeliver up all the junlawfully printed copies of the
books or failing this to pay damages to the plaintiff. The
book: by printing, publishing and selling which the defendant
wa satd to have infringed the copyright of the plaintiff were
vrinted, pnblished and :old ab Lahore where the defendant

. " First Appeal No, 146 of 1909, from & decrec of H. d. Bell Distriot Judgo of
Aligarh, dated the 48rd of Maxch, 1909,
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resided and<carried on®business. QOne of the defences to the
suit was that the District Judge of Aligarh had no jurisdietion
to ‘try the case. It was not proved that the defendant or his
agent had been in possession of the offending books within the
jurisdiction. of that court. The court below, however, decreed
the suit, holding that it had jurisdietion to try the case. It
held “that the plaintiff has a legal right to demand that the
defendant shall deliver to him all copies of any book that
~ may infringe his copyright. The place of delivery is mnot
-regulated by the Contract Act, and it is not suggested thap
the plaintiff gave the defendant instructionsto make delivery
at any particular place; neither side has brought to notice
any enactment or authority on the ‘poinb. In the circumstances
it would appear to be reasonable to hold thab the place of delivery
should have been Aligarh. Now non-delivery gives a right to
claim damages, and if the books should have been delivered
in Aligarh, failure to give delivery in Aligarh gives the plain-
tiff one camse of action arising in Aligarh”’ The defendant
appealed,

Babu Purushottam Das Tandaw, for the appellant :—

The only section which gives jurisdiction to & court im
matters of eopyright is section 7 of the Indian Copyright Aet.
That section definitely lays down that all suits in respeet of
infringement of & copyright are to be instituted in the highest
“court of original civil jurisdietion within whose limits the offend-
ing books have been printed, published or sold. There is no
question of contract here, In the presence of the special enact-
ment, no general law jn regard to jurisdiction would be appli-
cable. Now there is no finding that the defendant by his agent
or otherwise was in possession of the offeading books within the
‘jurisdiction of the courb at Aligarh. That court, therefore, cannat
try the case. The view that under seection 12 of the Copyright
Act, the defendant should have delivered all copies of the offend~
ing books at Aligarh and that failure to give such delivery
furnished a cause of action at Aligarh,is, it is submitted, incor-
rech, All that section 12 says is that the proprietary right in such
books shall vestin the owner of the copyright. Bub it is the
lookout of the owner to get his property from the person in
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whose possession it is ; it is nob the duty of the lattér person to
find out the owner and deliver it to him wherever he may be.
He relied on MacMillan v. Shamsulubme Moulvi Zoka (1).
That case was one nnder the English Copyright Act [Stat. 5 and
6, Vict., Cap. 215], but the provisions in regard to jurisdiction
are exactly the same there as in the Indian Act, and section 12
of the Indian Act has also its counterpart in the English Law.
The case in the Bowbay High Court is on all fours with the
present case.

No one appeared for the respondent,

TupparL and CHAMIER, JJ:—This is an appeal by the
defendant in the suit against a decree passed by the Distriet
Judge of Aligarh. The plaintiff respondent is the proprietor of
the copyright in a book called Kok Shastra. The defendant
appellant has printed and is or was selling a work on the same
subject and under the same title. The court below has found
that the appellant’s book isin infringement of the respondent’s
copyright and has decreed that the appellant shall either deliver
up all the pirated copies of the book now in his PO‘JSG\S\IOH or
pay the respondent Rs. 600 a: damages for the detention th@reof
It hasalso granted an injunction resbraining the appellant from
further infringing the copyright,

The appellant contends that the suit was not maintainable in
the Court of the District Judge of Aligarh, inasmuch as the
appellant resides at Lahore and the cause of action arose there.
Section 7 of the Indiun Copyrizht Act, 1847, as it now stands,
provides that «if any person shall print or cause to be printed,
either for sale or exporbition, any book in which there shall be
subzisting ecopyright without the consent in writing of the pro-
prietor thereof, or shall have in his possession for sale or hire any
sach books 8o unlawfully printed without such consent as aforesaid,
sach offender shall be liable to a suit in the highest local court
exereising oviginaf civil jurisdiction.” Upon this provision it is
quite clear that a suit for damage: for infringement of copyright
can be brought only in the court within the local limits of whose
jurizdiction the eau-e of aetion arises or in the court within whose
limits the def- ndant ve:ides. The respondent has not appeared

(1) (1895) T, L. B, 10 Box,, 557,
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in this Couwrt, but in tife court below he swems to have contendel
that the suit was maintainuble in Aligarh, because, although the
appellant resides abt Lahore, the canse of aclion arose at Aligath
where the respondent resides, e relies upon section 12 of the
Copyright Act, which runs as follows :—¢ All eopies of any book
wherein there shall be copyright, and of which entry shall have
been made in the said Registry book, and which shall have been
unlawfally printed withou$ the consent of the registered propristor
of such copyright in writing under his hand first obtained, shall
be deemed to be the property of the proprietor of such copyright
and who shall be registered as such, and such registered proprie-
tor shall, after demand thereof in writing, be entitled to sue for
and recover the same or damages for the detention thereof.”
The learned Judge in the court below seems to have aceepted the
contention of the respondent that it was the duty of the appel-
lant to deliver up all printed copies of the book in his possession
to the respondent at Aligarh because the recspondent resides ab
Aligarh or because the demand was made from Aligarh. We
are unable to take this view. It seems quite clear that the
place of residence of the person who makes the demand for sur-
render of pirated copies of a book or other work is altogether
beside the gnestion. Tf the respondent was jusbified in bringing
his suit in Aligarh, it must be by reason of the fact that he
called upon the anpellant to deliver the books to him at Aligarh.
But the law does not require a person in possession of pirated
copies of a book to deliver themw to the proprietor of the copy-
right at any place selested by him, no matter what the expense
of doing so may ba, It appsars to us thu there is no justification
for imposing on a person in the position of the appellant a burden
which the Liegislature has pot laid upon him. In this connection
it must be remembered that seetion 12 of the Copyright Aet
applies as much to the innocent possessor of a pirated copy of a
book as to the printer or publisher in possession of a whole

edition of piratel copies of a book, sund the same dnty is cast
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upon both. We cannot think that ii wa< the intention of .

the Legislature to require every persan in uosse sion of a
pirated copy of a book to deliver it up to the proprietor of
the copyright in the book at any place selected by the latter.
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1910 In our opinion the cause of action in the presenf case arose
at Liahore, where also the defendant appellant resides, and
under section 17 of the Jode of Civil Procedure, 1832, which was
in force when the suit was brought, the suit should have been
instituted in Lahore. We therefore allow this appeal, set
aside the decree of the court below, and direch that the plaint
be returned to the respondent in order that he may present
it to the proper court. The respondent will pay the appellant’s
costs in this Court. The parties will have their own costs in the
court below.
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Appeal allowed,

1910 Before Mr. Justice Tudball and Mr. Justice Chamier,
June 22. MUNNA LAL axD aNoTHER (DEFENDANTS) v. HAJIRA JAN (PLAINTIFF) AND

ZOBAIDA JAN (DErENDANT).*
Pre-emption — Mulommadan law—=Skafi-i-sharik—Shafi-i-khalilmShafii-
Jar~=Effect of perfect partition.

When 3 mahal has been perfectly partitioned, no right of pre-emption under
the Muhammadan law subsists in favour of the owner of one of the new mahals
in respeot of the other new mahal or any portion of it on the ground of vicinage
alone. Mahadeo Singh v. Mussamut Zeenwt-un-missa (1), Sheikh Mrhomed
Hossein v, Shaw Moksin Ali (2) and Abdul Ralim Khan v. Kharagy Singh (8)
reforred to. Nor will the fact that a village chaupal has remained undivided

" give the owner of either of the new mahals a right of pre-emption against the
owner of the other as a shafi-i-lkalit, Rahtabd Singh v. Tahal Misser (4) and
Shaikl Kapim Buksh v. Kamr-ud-deen Ahmad (5) distinguished.  Abdul
Rakim Khan v. Kharag Singh (3) and Lalla Puricgy Dutti v. Shailh Bundeh
Hossein (6) referred to.

But a right of pre-emption ag shaji-i-sharik may subsist in relation to villagos
in Jarge estates equally with houses, gardens and small plots of ground, Sheikk
Mahomed Hossein v, Shaw Molhsin Ali (2) and Shaikh Korim Buksh v. Kamps
ud-desm Ahmad (5) referred to,

TaE facts of this case are fully stated in the judgement of the

Court,

The Hon’ble Pandit Moti Lal Nelru, Maulvi Ghulam Muwj-

taba and Dr. Sutish Chandra Bamnerji, for the appellants.

The Hon’ble Pandit Sundar Lal and the Hon’ble Nawab

Muhammad Abdul M4jid, for the respondents.

* First Appeal No, 193 of 1908, from a decres of Muhammad Shafi, Subordi-
nate Judge of Aligarh, dated the 21st of April, {1908,

(1) (1869) 1L W. R., 0. R.,, 169,  (4) (1858) 10 W. R., C. R., 814,
(9) (1870 6 B. L. R., 41. 5) (1974) 6 N-W., P,, I, O, Rep., 377,
(3) (1898) L L R, 15 AL, 104, (6) (1871) 15 W, Bu, O, Ry, 225,



