
B ^ re  Mr. Justice Pigot and Mr, Jualiee Beverley,
■QOKUL KRISTO OH UNDER (JtiDQMi!iiT-DEBTOB) i», A U K H IL  O H D N D E R  1889

C H A TTB llJEB  (Decbeb.holoeb) *  m r v a r p  7.

I n the matoeb of the PETrnoH of ISH AN  C H U N D BB D A S  
(D eoeek-holder),

EASH AR AJ BOSE and  othebs {.Iddgment-debtobs) , o . G O B IN D A  
' K A N I OHO W D H IIANI (D eoree- holdbii) . !

MOOLA K U M A R I B IliE B  (D eobeb-holdeb) « . MOOL OH AN D
D H A M A N T  AHD ANOTHEB (JnDGMEtlT-DEBTOBS), AND 

BISSaN  C H A N D  nOODHUlilA'(DECEBE-HOLDEB) v. MOOL C E A N D  
D H A M A N T  and ANOTHEB (JuDGMENT-DEBTOBS.)t 

Eneeution of decree—Transfer of deerm for execution—Jurisdivtim—Oivil 
Procedure Code (Act X I V  of 1882) s«. 6 one?'223,

Having regard to the provisions of s. 6 of the Code of Civil Procedure, 
a Civil Court hiis no juriBdictioD to execute a decree sent to it for that pur. 
pose under s. 223 of the (^de, when the decree has _ beeu passed ia a suit 
the value or subject-matter of which is in exoess o f the peounitiry limitg 
of its ordinary jurisdiction. Narasayya v. Venkaia Rriihmyya (1) dissented 
from

SidheBhwar Pandit v. BarHiar Pandit (2), In re Balaji RaneTioddat 
' (3), and Mungul P e r ^ d  Dichit v. Grya JSantLahiri (4), referred to.

A<ppeal JSTo. 284 of 188S.
T h i s  was an appeal from an order of the 16tt July 1888, 

of the District Judge of Burdwan, affirming the order of the 
Munsiff of Outwa, dated the 12th May 1888.

A decree of the High Court in its Ordinary Original Civil 
Jurisdiction had been sent to the Munsiff of Cutwa for execution.
The application of the judgment-creditor for execution ■wag 
objected to by the judgment-debtor on the ground that the Mun- 
siff had no jurisdiction to execute the decree, inasmuch as it 

«  Appeal from Order No. 284 o£ 1888, against-the order o f P, B. Taylor,
Esq., Judge o f  Burdvvaa, dated the I6th o f  July 1888, .affirming the 
order o f  Baboo, Raj Nurain Chuckerbati, MunsifE of Eutwa, dated the 12th 
of May 1888.

i* Civil Rule N o. 1032 of .1883, against the order passed by Baboo Upendra 
Nath liosej Hunsiif of Manshigange,.dated the 26th o f April 1888.

J Civil reference ,No. 8A . of 1888, ttiada by Baboo Nobin 'Chuader 
Ganguli, Judge o f the Small Cause Court, Berhampore, dated the 10th of 
April 1888.

(1 )1 , L . E ., 7 Mad., 397. (3) L L. R , B Bom., 680.
(2) I. L. R., 12 B om , 165, ' (4) I .  L . K ., 8 Calc.,- 51.
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1889 had been passed in a suit, the value or amount of the subject-
QoKDi matter of which was in exces33 of the pecuuiary limits of his
Kristo  ordinary jurisdiction. The Munsiff overruled the objeotiou and

0. ordered execution. On appeal, the District Judge upheld the
ChdndSi o*̂ der of the Munsiff on the authority of the case of J^arasayya

Kriahnayya (1).
The judgment-d&btor appealed to the High Oourt.
Givil Eule No. 1082 of 1888,
This was a rule on thejudgment-debtora and the decree-holder, 

Govinda Eani Ohowdhrani, to show cause why an order of the 
Second Munsiff of Munshigunge, dated the 28th April- 1888, 
allowing Govind Eani to participate in the assets to be realized 
in execution of the petitioner’s decree, should not ba set aside.

The facts of the case in which this rule was issued were as 
follows:—

A decree for Rs. 853 was made in favor of tho petitioner, Ishan 
Chandra Daa, by the Munsiff of Patuabali, on 17th February 
1879. This decree was transferred to the Second Munsiff of 
Munshigunge for execution, and on the 27th October 1887, cer-' 
tain of the judgment-debtor’s property within his jurisdiction 
was attached, and on the 12th March sold for Rs, 800. On the 
7th March 1888, five days before the sale, Govinda Rani Ohow
dhrani who, with others, on the 6th April 1877, had obtained a 
mortgage decree against the same judgment-debtor for upwards 
of Es. 11,000 in the Court of the First Subordinate Judge of 
Dacca, applied to that Court to send the decree to the Munsiff of 
Munshigunge for execution. Tho application was granted, and 
on the 11th March 1888, Govinda Rani applied to the Munsiff 
for execution, and for a tateable distribution of sale proceeds in 
execution of the petitioner’s decree under s, 295 of tho Civil 
Procedure Code. On the 14th April the petitioner objected to 
this application; but the Munsiff overruled the objection, 'and 
by his order, dated the 2Sth April 1888, directed a rateable dis
tribution of the sale proceeds. Against this order, on the 2nd 
August 1888, the petitioner moved the High Court on the ground, 
inter cdia, that Govinda Rani’s decree, being for a sumi of over 
Rs. 11,000, must presumably have been made in a suit which the

(1) L L. B, 7 Mad., 397.



Munsifif would have had no jurisdiction to try, and that, therefore, J889 
the Munsiff waa not competent to execute the decree or to make gokul 
any order respecting it  under s. 295 of the Code, and a rule ,
was issued in the above terms. atohii.

Civil Reference No, 84  of 1888. Chttkdbb
This was a reference to the High'Court from the Small Cause OHATTEaaisH,

Court at Berhampore,
The facts of the case in which the reference was made were 

these: The Judge of the Small Cause Court at Berhampore 
was also the Subordinate Judge of Moorshedabad. On the 
4th January 1888, Moola Kumari Bibee obtained a decreo against 
Mool Chand Dhamant and another in the Small Cause Court 
at Berhampore. In execution of her decree, she attached the 
moveable properties of the judgment-debtors on the 20th 
January 1889. The properties were sold on 9th March 1889; 
prior to the sale, on the 2nd March, Kai Bissun Chand Doo- 
dhuria Bahadoor, who had, on the 28th January 1889, obtained a 
decree for Bs. 3,209 against the same judgment-debtor in the 
•Court of the Subordinate Judge of Moorshedabad, applied to that 
Court to send the decree to the Small Cause Court at Berhampore 
for execution. The application was granted; and on 7th March Rai 
Bissun Chand applied to the Judge of the Small Cause Court for 
execution, and for a rateable distribution of the sale proceeds under 
B. 295 of the Civil Procedure Code. Moola Bibee met the 
application with the objection, amongst others, that inasmuch as 
the Judge of the Small Cause Court had no jurisdiction to try 
the suit, he wâ s not competent to execute the decree. The 
Judge made an order for rateable distribution contingent on th e , 
opinion of the High Court.
; In  Appeal No. 284 of 1888,—

Baboo K arw m  Sindhu Muherjee for the appellant.
Baboo Benode Behan Muketyee for the respondent.
In Rule No. 1032 of 1888,—
Baboo E u rri Mohun Ohuckenhv,Uy for the petitioner.

. Baboo LatZ M ohm  Doa for the opposite parties,,
In Eeference No. 8A of 1888,—
Baboo Srinaih Das for the decree-holders.
Baboo Kali Kissen Sen for the judgment-debtors,
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1S89 The following judgments were delivered by the High Court 
Gokd “  (Koot and E everley , JJ.)

CHUHDM Bevekley, J .—In these three cases the question raised is practi- 
adkhii. broadly stated thus: Has a Civil
Ohohdkb Court jurisdiction to execute a decree sent to it for that pur- 

fill’’*' pose under s. 223 of the Code when that decree has been passed 
in a suit the value or amount of the subject-matter of which 
-vvas in excess of the pecuniary limits of its ordinary jurisdiction?

[The judgment here set out the facts in the three cases and 
then proceeded.]

In all throe cases, therefore, the point is virtually the same: 
namely, whether under s. 223 of the Code a decree can be sent for 
execution to, and can be executed by, a Court which, as regards- 
its pecuniary jurisdiction, was not competent to make the 
deci'ee.

On the one side, it is contended that s. 223 contains no limi- 
tation as regards the pecuniary jurisdiction of the Court to 
which a decree may be sent for execution, similar to that 
contained in s. 25 ; that by s. 28 the Court to which a decree ‘ 
is sent for execution is expressly vested with the same powers 
in executing it as if the decree had been passed by itself; 
that if there is any force in the limitation sought to bo imposed, 
the provisions of s. 296 regarding the rateable distributioa 
of assets would, in many cases, be unfairly restricted in their 
operation. And we have been referred to th^ case of Marasayya, 
V. Venhata Knshnayya (1) in which Turner, C.J., and Mutta- 
sami' Ayyar, J., held that s. 223 gave an extraordinary jurisdic
tion to a Court to execute a dccree in a suit boyoad its pecuniary 
jurisdiction sent to it for execution.

On the other hand, it ia said that the proceedings in execution 
are merely a continuation of the suit, and that a Court, which has 
no jurisdiction to try the suit, can have no jurisdiction to execute 
a decree made in that suit. And in support of this view, the 
case of Shri SidJmhwar Pandit v. ShH, Marihar Pandif, (2) 
decided by Sargent, C.JT., and Nauabhai Haridaa,,J,, has been 
cjted before ua.

(1) I. L. B., 7 Mad., 397. (2) I. L. B., 12 155,
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I t  appears, therefore, that the Madra,s and Bombay authorities 
are opposed to each other oa this point. The point is one 
of some importance, but it would seem that no decision of this 
Court upon it  is to be found in the reports.

The question turns to some extent upon the Civil Courts Acts, 
■which prescribe the pecuniaiy jurisdiction of the vai'ious Civil 
Courts. And it may be pointed out here that, whereas the- 
Madras and Bombay Civil Courts Acts (Act I I I  of 1873, s. 12, and 
ActXIY of 1869, s. 24) speak of the jurisdiction of the Courts 
in “ Buita and proeeedings ” of a civil nature, the Bengal Civil 
Courts -Act refers to " suits ” only. The distinction is probably 
unimportant, and, in fact, it appears that, in the report of the 
Madras case referred to, the words “suits and applications” are 
quoted by some mistake as being the words used in tbe Madras 
Act instead of the words " suits and proceediTigs"

The Madras decision proceeds upon the principle that s. 223 
of the Code confers an extraordinary jurisdicti'on which is limited 
by no restriction such as is'to be found in s. 2d.

We axe of opinion that we ought not to follow that decision.
I t  seems to us that the learned Judges who decided that case, 

overlooked the provisions of s. 6 of the Code of Civil Procedure, 
which appears to contain words which, we think, were expressly 
intended to limit the jurisdiction which would otherwise be given 
by s. 223, We are also of opinion that there are other indica
tions in the Code going to show that, as Sargent, C. J., said in the 
Bombay case, a Court which could not have entertained the 
suit is incompetent to deal with it in execution.

The last clause of s. 6 runs as follows; “ Nothing in this 
Code shall operato to give any Court jurisdiction over suits 
of .whiph the amount or value of the suyect-matfcor exceeds the 
pecuniary limits (if any) of its ordinary jurisdiction,”

I t  is contended that the vyord'‘8ttite” in this, clause must be 
limited to proceedings in the-cau^e up to the passing of the decree, 
and that it does not, therefore, operate to curtail the, power of a 
Court to execute a decree. We see ito sufficient reason foi: giving 
the word this restricted, meaning. Oa the other hand, there 
would appear to be several weighty reasons for assigning it ft.
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1889 Avider signification so as to cover all proceedings in a suit, includ-
ing the proceedings in execution.

KitisTo By s. 9 the Code is divided into ten parts, the first of which
OiiuHDER general. I t  is important to observe tliat that
Chundbr part of the Code contains the rules relating to the execution

of decrees (Chap. XIX). So far aa it goes, this circumstance seems, 
to show that the framers of the Code regarded the proceedings in 
execution as a part of the suit.

In s. 3, moreover, we find proceedings up to decree and pro
ceedings afber decree equally referred to as being proceedings 
in the suit

, Again, if the words “ jurisdiction over suits ’’ in a 6 are to be 
limited to the institution and hearing of causes up to decree
only, it is diflScult to conceive any case to which the clause in
question would apply. We have been unable to discover any 
provision in the Code which could, if uncontrolled by this clausc, 
have operated to give a Court jurisdiction to try a suit in 
excess of the limits of its pecuniary ■ jurisdiction. Chapter II  
contain^ the rules as to the Court in which a suit is to be 
brought: and it will be seen that in almost every section in 
that chapter the pecuniary jurisdiction of the Court is expressly 
or impliedly referred to. (See ss. 15, 16, 17, 19 and 25).

On the other hand, s. 223, if uncontrolled by s. 6, gives to a 
Court a very wide—in fact a practically unlimited—jurisdiction 
in many important matters in respect of suits, the amount or 
value of the subject-matter of which may exceed the pecuniary 
linuts of its ordinary jurisdiction.

By s. 228, the Court executing a decree sent to it has the same
powers in executing the decree as if it had been passed by itself,
* * * * and its order in executing such decree is made sub
ject to the same rules in respect of appeal aa if the decree had 
been passed by itself.

Accordingly, if the decree of a District or Subordinate Judge can 
be sent to a Munsiff for execution, the Munsiff has jurisdiction to try 
allquestions relating to the execution of the decree (e,g., limitation, 
claims to attached property, complaints of resistance or obstruo- 
tion, and generally all questions under s. 244), and the appeal froni 
his orders would lie in every case to the District Judge,—noi matter

THE INDIAN! LAW JiBPOllTS. [VOL. XVI.



what might be the value of the suit. As Westropp, C .Jrem arked 1889 
in Balaji Eanohoddas (1), queations arising in the execution of <jokul 
decrees are frequently quite as important as the questions in issue onuKDiL 
in suits and appeals, and there would seem to he no reason why 
the limitation of jurisdiction thought necessary in respect of Oh u n d br  

hearing the original suit should not be also necessary in respect 
of trying questions relating to the execution of the decree.

There are other considerations which go to bear out the view 
that the jurisdiction conferred by s. 223 must be considered 
as qualified by the last clause of s. 6.

Section S23 itself contains a clause empowering the Courts o£
Small Causes at Calcutta, Madrasj Bombay, or Rangoon, to execute 
decrees sent to them in certain cases, but such a decree must 
have been passed in a case cognizable in a Court of Small Causesj 
or, as Act 711 of 1888 more clearly puts it, “ in a suit of which the 
value, as set forth in the plaint, did not exceed two thousand 
rupees, and which, as regards its subject-matter, is not excepted 
by the law for the time being in force froin the cognizance of 
'either a Presidency or a Provincial Court of Small Causes.” In  
other words, we have here a distinct recognition of the rule, 
which appears to be contained in s. 6, that no Court can execute 
a decree passed in a suit, the value of the subject-matter of 
\vhich would have been in excess of its pecuniary jurisdiction.

Section 649 refers to a casein which a Court, which passed a 
decree, may have ceased “ to exist or to have jurisdiction to exe
cute it.” The use of these words in the Code aeems to imply that 
the jurisdiction of a Court in the execution of decrees is subject to 
limitation, and that it is not competent to every Court to execute 
the decree of another Court that may be sent to it for that 
purpose.

The last clause of s. 6 was first introduced into the Code of 
1877. But the Code of 1859 everywhere assumes that the power 
to execute a decree is not a power possessed by all Courts in
discriminately, but is subject to restoctions of jurisdiction.
That Code speaks of the Court " whose duty i t  u  to easeoute the 
decree ” (see ss. 206,207,283). That Court need not necessarily be 
the Court which passed the decree (a, 206), but it must be a 

(I) I. L. R., 5 Bom,, 080.
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1889 Court having jurisdiction to execute it, and by s. 287 that
—  —— Court must apparently be either the principal Oivil Court o£ 
Kbisto oriffinal iurisdiction in the district," or “ any Court subordinateicr«Tw-n0-D O J _ . _ _ _
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thereto to wbich it may entrust the execution of the decree,”GRiniDEB
V.

ChI^eh ' Mungul Pershad DioMt v. Qrija Kant Lahiri (1)̂
CHiTTiBu- tiieii, Lordships of the Privy Council said : “ I t  appears to their 

Lordships that an application for the execution of a decree is 
an application in the suit in which the decree was obtained.” 
This and similar remarks which are to be found elsewhere sup  ̂
port the vie'w that the proceedings in a “ suit ” do not necessarily 
terminate with tlie decree, but that the word “ suit”’ may 
fairly be interpreted to include the proceedings taken to execute 
the decree. If  this be so, it follows that s. 6 must operate to 
limit the jurisdiction conferred by s. 223. We ai’e of opinion 
that it does so operate, and that these cases ought to be decided 
accordingly.

The rule will accordingly be made absolute with costs. The 
appeal from Order No. 284 will bo allowed with costs, the order 
of the lower Courts being set aside. And the reference will be* 
answered in the terms of this judgment.

PiaoT, J.—I am of the same opinion. In  the judgment which 
lias been just'read, an argument adduced by the learned pleader, 
Babu Lai Mohan Das, has not been mentioned by us, and we 
think it is well to add these words of reference to it. That argu
ment was used as an answer to the objections referred to in our 
judgment as to allowing Courts of inferior jixrisdiction to deal 
with questions of great amount or great importance, and it 
was suggested that s, 239 meets that difficulty by providing for 
recourse to the Court making the decree in certain cases. That 
suggestion is, however, met by the observation that the power 
of having recourse to the Court granting the decree given by 
that section ia limited to the judgmerit-debtor. We think that 
disposes of that argument.

Appeal allowed and Buie macle absolute,
0 . D . p .

(1) L. B., 8 Cab., 5 1 1 L. B., 8 1. A., 123.


