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as co-sharers in the shamilat land, were enidtled to prevent the
plainiiffs from cutting down their timber without their consent.
If the lease had been a valid lease within the powers of the
lambardars, the case would have been different.

Tor these reasons we allow the appeal in so far thab we set
aside the decree of the lower appellate court as against the defen-
dants appellants. In other respects the decree of that court will
stand. The other co-sharers have not appealed and they may have
been consenting parties to the lease. The appellants will have
their costs in all courts against the plaintiffs.

Appeal allowed.

MISCELLANEOUS CIVIL.

Bejfore Mr. Justice Tudball.
KACHERA ». KHARAG SINGH.®
Act No, VII of 1870 (Court Fees Act), ssclions 5 and T—Court foo—~0bjections
by mortgages asking for sale of « poriion of the morigaged proporty
exempted by the Court from sale—Referenco by Tawing Judgsto @ Division

Bench~Jurisdiction,

Held that where a party objeots by way of appeal or undor the provisiogs of
order XTI, rule 29, of the Uode of Uivil Proceduro to a dectce of a subordinate
oourt excluding from liability a porfion of cortain property, the whole of which
ho claims to be liable for a morlgage debt, and while accepting the correctness of
the amount found due ‘asks that the cxcluded portion of the proporly may be
algo declared liable, court fees should be paid with reference to the value of the
property sought to be vendered liable, Keswvarepw v. Kotta Reddi (1)
followed.

Where the Taxing Judgoe referredjto a Division Beneh a question relating to
court fees referred to him!by tho Taxing Officer ; Held that the Bonch had no
authority to entertain such referenoe,

Tu1s was a reference by the Tixing Officer of the High Court
to the Taxing Judge under section 5 of the Court Fees Act. The

sole point for decision was, whether, when a party objected by
way of appeal or under the provisions of order X LI, rule 22, of
Act 'V of 1908, to a decree of a subordinate coart, exeluding from
liability a portion of certain property, while the objector wanted
to make the whole property liable, but accepled the correctness
of the amount due to him, and asked that the excluded portion

¥ Btamp; Reforence in Second Appeal No. 1193 of 1909.
(1)EL L. B., 80 Mad,, 98.
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of the property should’also be declared Yiable, court fees should
have been paid-—(@) with reference o the amornt found due;
or (b) with reference to the value of the property which it was
sought to render liable.

The facts of the case are stated in the following report by the
Stamp Reporter of the Court t-

“ The plaintiff in the suif claimod to recover Rs. 2,100 for principal and ine
terest due on a bond, dated the 20th April, 1881, by sale of the property hypothe-
cated therein. Upon the trial of the suit, the court of first instance passed a decree
for Bs. 1,700-2-10 out of the amount claimed by enforcement of hypothecation
lien against 74 shares out of 112 shares of the mortgagor’s rights, thus exempting
3% shares of Data Ram fror the operation of the decres.

“ From this deeision both the parties appealed to the lower appellate court,
and their appeals having been dismissed by that court, the defendant has come
in second appeal to this Court, and the plaintiff files a cross-objection under order
XTI, rule 22, of the Code of Civil Procedure, and has valued his petition of objec-
tion at Rs, 700 and paid a Court fee of Rs. 2 on the same,

T beg to submit that the object of this cross-objection being to make the
share of Data Ram aforesaid jointly liable with other property for the satisfac-
tion-of the plaintiff’s decree obtained by him from the first court, it should be
valued at Rs, 1,700-2-10 and an ad valorem fee of Rs. 115 should be paid on the
same under schedule I, artiole 1, of Aot VII of 1870, as amended by section 155
and the 4th Schedule of the Code of Civil Procedure (Act V of 1908). In support
of the reasons for this report, I roly upon a decision, dated the 96th April, 1901,
of & Division Bench of this Court on the question of court fees in Second Appeal
Mo, 640 of 1899, which is on all fours with the present case, That being so, an
additional courb foe of Rs. 113 is payable by the objector (plainbiff respondent)
on this memorandum of cross-objection.

¢ For the reasons stated above, there is a deficiency of Rs. 55 to be made good
by him on the memorandum of appeal {iled by him in the lower appollate court
and numbered as 310 of 1909 in thab court. In this conneotion I would further
submit that the plaintiff’s appeal to the lower appellate court was valued ab
Rs. 800, while in this Court he has valued hig object 1on at Rg. 700 only."”

Dr. Tej Bahadur Sepru, for the respondent, took objection
to the above report on the following grounds :w

“Tobject to tho report of the office with regard to the deficiency in the

court-fee on the following grounds i

“ (1) The object of the petition of ohjections is not to get a decree from this
Hon'ble Court for any sum in excess of that allowed by the lower appellate court
but to malke Data Ram’s share which has been exonerated from tho cperntion of
the deoree, equally liable with the shares of the other judgoment-debtors. Uhe
appellant bag already paid court fec on the amount for which {he Jower appeliate
court has passed o decree in favour of the plaintiff respondent who is the objector
in this Court. Once the full amount, of the court fee having heen paid, it should
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nob, I submit, be levied over again when the pla?intiff respondént asks for no
rolief for any additional amount, but only that a certain person who had been
exempted should not be so exempted. Section 7 of the Court Fees Act has no
application when no amount is claimed. I submit the principle laid down by
the Madras High Court in the Full Bench decision at page'96 of the I, L, R, 30
Mad., covers my case,

“ T have, however, no objection to the concluding portion of the report
of the Stamp Reporter where he points oub that the plaintifi's appeal to
the lower appellate court was valued at Ra. 800, while in this Court he has valued
his objection at Rs, 700 only, I am willing to raise the valuation from Hs. 700
to Rs, 800,”

The Stamp Reporter submitted a further report as under :~—

“The payment of full fce by the appellant on his memorandum of appeal is
no excuso for the respondent, Scetion 16 of the Court Fecs Act (No, VII of 1870),
which governed cross objections, has been repealed (vide Schedule V, Aot No, V
of 1908), and they are now like plaints and memoranda of appeal governed by
arbicle T, schedule T, of Act VIT of 1870 (vide Schedule IV of Act No. V of 1908),

“ The law as administered by the courts in these Provinces is that laid down
in the precedent cited by me in my veport, dated the 98th January, 1910, and
so far as I know, it has neither been dissented from nor overruled byalarger
Bench of this Gourt.”

The Taxing Officer referred the case to the Taxing Judge
with the following report :— -

“In the present referemce thojscle point for decision is, whether, when a
party objects by way of appeal or under thoe provisions of order XTI, rule 22, to a
decree of a subordimate court, excluding from liabilily a portion of & certain
property, the whole of which he claims to be lixbla for a mortgage debt, and
while accepting the correctness of the amount found dus, asks that the excluded
portion of the property be also declared liable, court fees should be paid (a)
with reference to the amount found due under the morigage; or (3) with
reference to the value of the property which it is sought to rendex liable.

‘ The second view is supportod by a Full Bench decision reported in I L. R,
30 Mad., at page 96, but the former has the support of an unreported case (Dum.

—-ber-Singh-v. -Musammat Narain Kumser;-Becond Appeal No. 640 of 1899, decided
by a Divisional Bonch of this Court on 26th April, 1901.)

Bubmitbed for orders under section 5, Act V11 of 1870.

The Taxing Judge referred the case to a Bench of two Judges
by the following judgement :

TupBaLL, J.—This matter raises a question of the amount
of court fees payable upon the objections raised by the respon-
dent to the decree of the Court below. The lower court hag
granted a decree to the respondent for Rs. 1,700-2-10 to ba re-
covered by sale of a portion of the mortgaged property. Some
of the defendants bave appealed, The respondeni has filed
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objections under which he asks this Courb to declare that the 1910
property of one Data Ram, which has been exempted from the I
operation of the decree in his favour, is also liable to be sold in e
execution of that-decree. According to the office report the fee %‘f;gg‘_}
which is chargeable upon the memorandum of objection is to be
calculated under clanse (i), section 7 of the Court Fees Act on the
full amount decreed by the lower court. To this objection is taken
and reference is made to the Full Beuch ruling reported in I, L.
R., 30 Mad., 96. In Second Appeal No. 640 of 1899 a similar
point was raised and a Division Bench of this Court in the course
of its judgement remarked :—'To such a case no other clause or
section of the Court Fees Act appears applicable except clause (i)
of section 7.”” It appears to me from the above language that the
point was not fully discussed on that occasion, The ruling of the
Madras High Court appears to me to take a more correct view.
It is further contended before me that the objector, as a matter
of fact, is only asking for a declaration, and his objection should
at the mo.t bear the fee of R+, 10. In my opinion there is con=
siderable force in this objection ; but in view of the ruling in
Second Appeal No. 640 of 1899, the point is one which should be
referred to a Bench of two Judges to obtain an authoritative
decision on the point. I accordingly refer this matier to a Bench
of two Judges.

The caze then coming on. before KNox and KaraMar
Husaln, JJ., their Lordships held that they had no jurisdiction
to decide the reference and they directed the papers to be re-
tarned to the learned Judge by whom the reference had been
made. In doing so their lordships drew attention to the case
which appeared in the Allahabad Weekly Notes, 1895, page 56,
and also to section 5 of the Court ees Act, 1870. )

The following order was then pas:ed by the Hon'ble Taxing
Judge :~-+

TupBALL, J ~The Bench to which this matter was referred
finds that it has no jurisdiction to deal with it. I have had,
nowever, the opportunity of consulting my learned broshers who
constituted that Bench (Knox and Karamar Husarn, JJ). The

matter was argued before them and I find that their opinion

 agrees With mine, 4.¢,, that the ruling of the Madras High Court,
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I L. R, 30 Mad,, 96, ix the correct and equitable view. The
re-pondent in this case seeks to bring cerfuin property within the
operation of his deeree. Its value is K. 800 (this being less than
the amount of the decretal debt) and that is the value of his cross-
objections. He must, therefore, pay an ad valorem fee on the
value of this property. Ie seeks more than a mere declaration.
There is eonsequential relief in his demand, viz., an order that the
property be sold if the decretal debb be not paid. He will, there-
fore, pay the ad walorem fee'ns noted above. 1 allow one month
to make good the deficiency,
Order accordingly.
APPELLATE CIVIL.

Before Mr. Juazﬁliae Tudball and Mr. Justice Chamiers

RAM KISHAN (Derexpant) o. PIARL LAL (PLAINTIFF).®
det No, XX of 1847 —(Copyright det) sections 7 and 12—Copyeight—~Suit

Jor damagea for infringement of copyvight—Jurisdiction,

A suit to recover damages for infringement of copyright does not lie in the

court within the jurisdietion of which the plaintiff, but not the deféBdant,

- resides, Neithor is the possessor of a pirated copy of a copyright work bound
to deliver it to the owner of the copyright wherever Le (the owner) may
happen to reside,

TuE facts of this case were as follows :—

A suit was filed by one Piari Lal in the court of the District
Judge of Aligarh, on the allegabion that the plaintiff had a copy-
right in a book entitled “ Kok Shastra ” and that the defendant,
Hukim Ram Kishan, had infringed this copyright by printing,
vubli-hing and selling an imitation of his book in Urdu and also
. Gurmukhi, The reliefs he sought were; two-fold; first,
that a permanent injunction might be issued against the defen-
dant restraining him from printing, publishing or selling the
offending book ; and secondly, that the defendant might be
ordered todeliver up all the junlawfully printed copies of the
books or failing this to pay damages to the plaintiff. The
book: by printing, publishing and selling which the defendant
wa satd to have infringed the copyright of the plaintiff were
vrinted, pnblished and :old ab Lahore where the defendant

. " First Appeal No, 146 of 1909, from & decrec of H. d. Bell Distriot Judgo of
Aligarh, dated the 48rd of Maxch, 1909,



