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Before Alr. Justice Tudball and Mr. Justics Chawmisr. 1910
BALWANT SINGEH Axp avordus (Derssnants) o, AMAN SINGH (PraINTIZR).* June 8.
Hindw Law—Joint Dindu family—Sons’ Liekility for futler's debts—Morigage— ~—
Suit for sule- Sons wot made poviies~ Property sold in execution of
doeree for sale'—det No. IF of 1BS2 (Transfer of Property det), section
85— Purchase by mortgagee dverce-holder,
In execntion of w decrec for sale upon o mortgage of joint family property
excouted by the head of aIlindu joint family certain property was brought to
sale dvll(l purchased by the morbgagees. A momber of the family {great grandson
of ihe original mortgagor) sued the mortgagees for redemption upon the ground
that the mortgagoes ot the dale of the suit had been aware of h's existence and had
not impleaded bim, Held that the plaintiffs’ suit would not lie on this ground
alone, and that his position was not affected by the fact that the mortgages had
himself purchased the mortgaged property. Debi Singh v. Jia Ram (1) followed,
Ram Prasad v. Man Mohan (2) dissented from, Lal Singh v. Pulandar Singh
(3) referred to.

THis was a suit by the respondent for redemption of a mort-
gage made by his great-grandfather, Pirthi Singh, in favour of
the appellants. The latter brought a suit upon the mortgage,
impleading a3 defendants his son and grandsons, including the
fither of the respondent, and they obtained a decide for sale,
in execution of which they purchased the property themselves.
The 'fespondent based the present suit vn the allegations that
he was born before the appellants instituted their suib ; that they
were aware of his existence; that they chould have impleaded
him a8 a defendant, and as they failed to do so, his right
to redeem the mortgage was still subsisting. The appellanis
contended that the respondent had no right tosue for redemption
of the mortgage. Tha first court dismissed the suit on the
ground that it was barred by the proceedings in and consequent
upen the suit upon the mortgage. The lower appellate court
reversed that deoision and remanded the :uit for trial on the
merits, The defendants have appealed.

Dr. Tej Bahadwr Supraw, for the appellants :—

The question in this case §s whether a great-grandson can
liring a suit for redemption affer the mortgaged ancestral property
has been sold in cxeention of ndecree io which lie was not a party,

* Fxlst Appeal No, 119 oﬁ 1‘209 from an ordur oi L. Mmshﬂl Dmtnct Judge
of Mainpuri, dated the 15th of July, 1909,

(1) (1908) I L. R., 95 All, 214,  (2) (1908) T, T. R, 30 AlL, 956,
{3) (1908) L. L. B, 98 AH,, 162,



190

BaLwaNT

SINGH

[ 18
Anax SiNcH,

8 THE INDIAN LAW REPORIS, [voL. XXXIIL

and purchased by the mortgagee. I submit he cannot. The
ruling in the case of Bhawani Prasad v. Kollu (1) was much
modified by subsequent rulings. Now the sonm or grandson, who
has not been madea party to the mortgage suit,. only gets an
opportunity to show that the debt was not of such a character as
would be binding upon him in Hindu Law ; Debi Singh v. Jia Ram
(2). In the present case the binding nature of the debt isadmitted,
and the sole ground of the plaintif’s suit is that he ought to have
been made a party to the mortgage suit. The mere ground that
he was not impleaded isno longer held, by itself, sufficient to
entitle him to any relief. The fact that in the present case the
plaintiff is willing to redeem does not take the case out of the
rule laid down in the case of Debi Singh v. Jia Ram. The case
of Lal Singh v. Pulandar Singh (3) which followed the case just
referred to was a suib for redemption like the present suit. A
similar case to that in I. L. R., 25 All, was that of Chattarpal
Singh v. Nathe (4). The cage of Jhabba ZLalv. Chhajuw Mal
(6) and Rgm Prasad v. Man Mohan (6) have gono back agein
from the rule laid down in Debi Singh v. Jia Ram and subse-
quent cases cited above. The case of Ram Prasad v. "Man
Molamw is in the teeth of the ruling in Debi Singh’s case and in
direct confliet with Lal Singh v. Pulandar Singh. I rely also
on 8, A. No. 711 and 712 of 1905; and L. . A. No. 110 and
111 of 1907, decided on 6th December, 1907.

Dr. Satish Chandra Bamerji, for the respondent :—

I rely upon the latest ruling of our Court, viz., the cuse in
I.L. R, 80 All, already cited, which, I submit, lays down the
correct law. A Hindu son born afier the family property has been
mortgaged takes, by his birth, an interest in the equity of redemp-
tion which is the property then left to the family., The case is
analogous to that of a second mortgagee, who is interested in the
equity of redemption of the prior mortgage. The interest whieh
the plaintiff had in the equity of redemption, that is to say, his
right to redeem, has never been lost and still subsists, I take
my stand on section 85 and section 91 of the Transfer of Property

Act. In the case of Debi Singh v. Jig Ram the plaiutiff dil not

(1) (1895) I T, R, 17 AL, 537,  (4) (1900) 8 A. T, J. 88,
) élQOS) L L. R, 25 All,, 914, (8) (1907) 4 A, T, J. 787,
(3) (1905) L L, R., 98 AlL, 182,  (6) (1908) L L. R, 30 AlL, 236



VOL., XXXIITs] ALLAHABAD §ERIES, . 9

seek to redeem ;it was the case of & Hindu son who wanted the
eourt to entirely ignore the sale and restore the property without
any payment. In that case the mortgage was not admitted.
The observatiors of the Chief Justice in Bhawani Prasad’s case
in I. L. B., 17 AlL, are not touched by the case of Debi Singh v.
Jie Ram, which did not overrule the former case but only dis-
tinguished it. ‘

1 also rely upon the caseof Khairaj Mal v. Daim (1), where
a distinction was drawn between the case of the mortgagee him-
self beecoming the purchaser and that of a third person being the
purchaser.

Dr. Tej Bahadwr Sapru was not heard in reply.

CHAMIER, J. :—This was a suit by the respondent for redemp-~
tion of a mortgage made by his great-grandfather, Pirthi Singh,
in favour of the appellants. The latter brought a suit upon the
mortgage, impleading as defendants his son and grandsons,
including Mulayam Singh, the father of the respondent, and they
obtained a decree for sale, in execution of which they purchased
the pigperty themselves. The respondent based the present suit
on the allegations that he was born before the appellants instituted
their suit ; that they were aware of his existemce; that they
should have impleaded him as a defendant, and as they failed to
do ¢o, his right'to redeem the mortgage still subsists. The appel-
lants contended that the respondent had no right to sue for re.
demption of the mortgage. The first court dismissed the suit on
the ground that it was barred by the proceedings in and conse-
quent upon the suit upon the mortgage. The lower appellate
court reversed that decision and remanded bhe suit for trial on the
merits. The defendants have appealed.

We have boen referred toa large number of cases bearing
move or less on the point ab issue, The first case to which I think
it necessary to refer is that of Bhawani Prasad v. Kallu (2), in
which it was held by five Judges (BanrrJT, J., dissenting) that if
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a mortgagee institubes a suit for sale upon a mortgage made by a

father in a joint undivided Hindu family without joining as

defendants the sons of whose interests in the property he bas

(1) (1904) I L. B, 32 Oale, 295, (2) (1895) L TIu R, 17 AlL, 637,
2.
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notice, and ob‘ua.ms a decres and an order abc;olm‘e for sale against
the father alome, the sons may obtain a declaration that the
mortgagee, decrea-holder, is not . entitled to sell the interests of
the sons in the mortgaged properly in execution of his deeree,
although the sole ground of their suit is that they were not pariies
to the suit brought by the mortgages. Tho nex( case is that of
Debi Singh v. Jia Ram (1). There the sale had taken place
before the sons brought their suit, and it was held by a Bench
of three Judges that in such civcnmstances the sons could not
succeed merely upon the ground that they had nof been made
parties to the suit by the mortgngee, bub must establish someground
which under the Hindua law wnuld free thom from liability as sons
to pay their father’s debts. Both the learned Chict Justice (with
whom Kxox, J., concurred) und BANERIL, J., pointed out that

. all that was held in the case of Bhowani Prasaod v. Kallu was

that before a sale has taken place the sons may have their inter-
ests excluded from the sale simply onthe ground that the mort-
gagee who had brought the suit had notice of their interests and
omitted toimplead them as defendants. The deeision of the Jourt
in the case of Debi Singh v. Jic Ram is avoweily based upon
certain decisions of their Lordships of the Privy Council, and in
particular it would seem upon the following well-known passage
in the judgement in the case of Nunomi Babuasin v. Modhun
Mohum (2), namely,— 1t appears to their Liordships that sufficient
care has not always been taken to distinguish belween the question
how far the entirety of the joint estate is lialle to answer the
father’s debt, and the question how far the sons can Do
precluded by proceedings taken by or against the father from
disputing the lability. Iflhis debt was of a nalure to support
sale of the entirety, he might legally have sold it without suit,
or the creditor might legally procure the sale of it by suit. All
that the sons can claim is thal not being parties to the sale or
execution proceedings, they ought not to be debarred from
trying the fach or the nature of the debt in a suit of their own,”
The only differences between the case of Debi Singh v. Jie, Rum,
and the case now before us are that in that case tho plaintiffs
sought to recover their shares in the family property without
(1) (1909) L L. R, 25 All, 214, (2) (1885) I, T, R,, 18 Calo,, 21,



VOL. XXXIIL | ALLAHABAD SERIES, i1

offering % redeem the mortgage, whereas in the case now before
us the plaintiff admits’ the validity of the mortgage and seeks to
redeem it, and that in that ease the auetion-purchuser was a stranger,
whereas in the present case he was the mortgagee himself. The
decision in Debi Singh v. Jio Ram, was followed by BaAxgrJI,
J., in Banke Rai v. Raghubir (1) (unreported), in which the pro-
perty of the family had heen put up for sale in execution of a
dgeree upon a mortgage made by the father and purchased by
the mortguges himself. 'The son sued to redeem the mortgage
on the ground that the martgagee had had notice of his interest
but had not made him a party to the suit upon the morbgage. It
was therefore a casc oxactly like the one now before us. BANERJI,
J., held that the son could not succeed merely upon the ground
that the morigagee had had notice of his interest and had not
made him a party. To the same effect is the decision in the case
of Lal Simgh v. Pulandur Singh (2), where also the suil was
brought by sons for redempiion of their interests in the family
property after it had been sold in execution of a decree based on
a mortgage made by their father. In that case the auction-pur~
chaser was a stranger io the mortgage ind decree. That decision
was followed by BANgRiIL, d., in the case of Karan Singh v.
Ragi-ud-dim (3) (unreported), and an appeal against his decision
under the Letters Paient was dismissed in December, 1907,
That also was a suit for redemption aiter a sale tad taken place
in execution of ndecree on a mortgage of joint family property
made by the plainbift’s father. The anction-purchaser was a
stranger, but had transferred the property to the mortgagee before
the son brought his ~uit.

Thus in December, 1907, there was an undisturbed current of
authority to the effect that after a sale of joint family property
has taken place in execution of a decree passed upon a mortgage
made by a father, his sons are not entitled to sue to recover their

ghates in the property merely upon the gmund that they were

not parties to the smb brought by the mortgagee and that
they cannot sue to redeem bthe property or their intercsts in
the properby sacvely upon ihat ground, The same rule was
followed whether the anc.lon-purchuser was a giranger or was

(1) (1904) 8. A. No, 841 o[ 1602, (%) (1905) L L. R, 28 All, 188,
(3} (1907} 8. A, No. 712 of 1905,
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the mortgagee. But in April, 1908, in t{ie'c&se of Ram Prasod
v. Man Mohan (1), where joint family property had been
foreclosed in exeoution of a decree passed upon a mortgage made
by the father, ATeMaN and Karamar Husarx, JJ., held thai the
sons and grandsons were entitled to redeem the mortgage, inas-
much 1§ the mortgagee who had purchased the property had been.
aware of the interests of the plaintiffs and should have impleaded
them in the suit, They distinguished the case of Delbi Singlk v.
Jia Ram, from the case before them on the ground that the
former was a suit to get back from innocent purchasers the plain-
tiffs’ share of the family estate, whoreas in the case before them all
that the plaintiffs asked was that they should be given an oppor-
tunity to redeem s mortgage which had been foreclosed by the
defendants who knew of the plaintiffs’ interests and yet did not
make them parties to the suib on the mortgage. The circumstance
relied npon by ArgMaN and Karamar Husaix, JJ,, that it was
owing to the defendants’ failure, not the failure of a person not a
party to the suit, to comply with section 85 of the Transfer of

" Property Act, that the plaintiffs did not have an opportunity to

redeem the mortgage, was not, I think, & safficient grounl for
not following the decision in Debi Singh v. Jia Ram. Itis
true that the learned CHInF JUsTICE, with whom Krox, J., con-
curred, 1aid stress on the fact that the defendants were strangers
to the suit on the mortgage, but BaNgrix, J., did not allude to
this feature of the ease, and in the later case of Banke Rai v.
Raghubir he dismissed tle son’s suit for redemption against the
mortgagee, who had purchased the property ab the execution sale,
In their judgement in Lal Singl, v. Pulandar Singh, the learned
Caier JustiCE and BURK1TT, J.; refer with approval to the deei-
sion of BANERJI, J., in Banke Bai v. Raghubir, and quote the
following passage from the judgement of their Liordships of the
Privy Council in the case of Girdharce Lall v. Kantoo Lull
(2):~¢This case is an anthority for these propositions, first,
where joint ancestral property has passed out of a joint family
either under a conveyance executed by a fither in consideration
of an antecedent debt or nnder a sale in execution of a decree for
the father’s debt, his sons by reason of their duty to pay their

(1) (1908) L. L, R, 80 AL, 256, (2) (1874) I K., 1 1, A,, 821 ; 23 W, R, 50,
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fasher’s debt cannot recover that property unless they show that
the debts were contracted for immoral purposes and that the pur-
chasers had notice that they were so contracted, and, secondly,
that the purchasers at an exccubion sale being strangers tothe
suit, if they had no notice that the debis were so contracled, axe
not bound to make inquiry beyoand what appears on the fuce of
the proceedings.” This passige shows that strangers who pur-
chase at a sale in execution of a decree on a mortgage against a
Hindu father may, if the debt was not originally binding on the
son, have a stronger position than the mortgagees would have had
if they had purchased ; but it seems to afford no warrant for the
view that a mdrtgagee who purchases is in any worse position
than a stranger in a case where the debt is binding upon the son,
- or rather upon his interest in the property. The crucial question
is whether the debt was of a nature o support a sale of the pro-
perty. If it was, the son canoot xeecover his share of the pro-
perty, and a fortiori he cannot redeem the property, for an offer
to redeem involves an admission that the debt is binding on his
interest in the property. Arxymax and Karamar Huvsaix, JJ,,
seemn™to have treated the question as one not of the Hindu law
but of procedure depending upon section 85 of the Transfer of
Property Act, but this view was not admissible in force of the
decision of three Judges in Debi Singh v. Jia Ram. The
learned Chief Jusiice devoted a considerable portion of his
judgement in thai case to the question whether the decisions of
the Privy Council as to the circumstances in which a son could
recover his share of the family property had been superseded
by section 85 of the Transfer of Property Act; and with the con-
carrence of KNOX, J., and in this matter of Banerii, J., also,
came to the conclusion that they had not been superseded and that
once the property had been sold all that the sons could claim was

an opportunity of ¢ trying the fact or the nature of the debtin a
~suit of their own.” ArrmaN and KarAuar Husalx, JJ,, refer.

to a passage in the judgement of BANERJSL, J., in the case of Bha-
wand Prasad v. Kallu, where ks expressed the view that a suif
like the one before us could he maintained ; bub in the ease of
Banle Rai v. Itughwhir Baxersy, &, eonsidered himself bound
by the decision in Debi Singh v. Jis Rowm to dismiss such a suib,
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Dr. Satish Chandvra Banerji, for the respondent, contended that
his client was in a position annlogous to that of & puisnemortgagee
who has not been made a party to a suit by the first mortgigee
against the mortgagor for sale of the property, hut there appeirs
to me to be an imporfant distinction between the two cises.
Generally speaking, & mortg:gee is not bound by the acts of the
mortgagor done afler the mortgage and certainly ecannot be
deprived of his rights by the failure of the mortgagor fo redeem
the prior mortgage. A sale of the property ont of courb by Pirthi
Singh would admittedly have been binding upou the respondent,
and it seems o me impossible to hold that he is entitled to dis-
regard the execution sale merely becanse he was 1ot made a party
to the snit on the mortgage. As pointed out by PontiFex, J., in
Pursid Noarain Sing v. Honooman Swhay (1), the mortgagee
had & right validly acquired to hrve the property sold. The passage
was cited with approval by the Privy Couneil in Dawlai Bam v,
Mehr Chand (2), and unless the law was altered by the enact~
ment of section 85 of the Transfer of Froperty Act, the decision
of their Lordships in the case last cited seems to be conclusive.
The decision of the three Judges in the caso of Debi Singlev. Jia
Eam 18 & clear authority by which we are bound that the law
was not altered by that section, I am of opinion that the decision
of ATRMAN and KarAMAT Husatn, JJ, is inconsistent with the
principle underlying the decision in Debi Singh v. Jia Ram,
and therefore we are not bound to follow it, ¥ would allow this
appeal, set aside the decree of the lower appellute court and
restore the decision of the court of first instunce.

TupsaLL, J.~ I concur.

By tHE CoURT.—The appeal iv allowed, the decrce of the
lower court is set aside and that of the courl of frst instance
is restored. Appellant will have his costs here and in the lower
cours,

Appeal decreed.
(1) (1880) I, L. B., 5 Calo,, 845, ab p. 852, (2) (1887) L T, R, 16 Cule., 70.



