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Several cases decided in the Indian Courts have been cited,
but they do not throw a very strong light upon this case. They
related not to contracts of sale but contracts of a different
character. The result is that, in my opinion, we ought to anewer
the fourth question referred to us in the affirmative, and ss that
disposes of the whole case, it is unnecessary to answer any of the
others.

Attorney for the plaintiffs: Baboo Kali Nath Mitter.
Attorney for the defendant: Bahkoo B. N. Bose.
T. A. P,

FULL BENCH.

Befors Sir W. Comer Petheram, Knight, Chief Justice, Mr. Juslice Mitier, My,
Justice Prinsep, Mr. Justice Wilson and Mr. Justice Totlenham.
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Sentance—Separate sentences for rioting and grievous huri—Penal Code, 3. T1,
para. 1, 144, 147,148, 824—Act VIIL of 188%—Criminul Procedure
Oode (Act X of 1882), s. B5.

Per Curigm (TOTTENHAM, J., dissenting).—Beparate sentences passed upon
persons for the offences of rioting and grievous hurt aro not legal where itis
fonnd that such persons individually did not commit any act which amounted
to voluntarily enusing hurt, but were guilty of that offence under g, 149 of the
Penal Code. Empress v. Ram Parlab (1), approved ; Loke Nath Sarkary,
Queen-Empress (2), overrulad,

REFERENCE to & Full Bench made by Mr. Justice Mitter and
Mr. Justice Macpherson under the following order :—

The question reserved.by us in this case is, whether geparate
sentences passed upon the appellants Nos, 1, 8, 4, and b for offences
of rioting and hurt are legal.

The finding of the lower Court which we have upheld i
that these appellants, whoare guilty of rioting, did not individuslly
commit any acts which amounted to voluntarily causing hurt

* Full Benoh on Criminal Appoal No, 78 of 1889, againsttho judgmentof
Mr. B. L. Gupta, Officiating Sessions Judge of Farridpore, dated the &tl
December 1888,

(1) Ic Ilc 1‘., 6 Alll’ 12‘5
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but they are guilty of that offence, because their co-appellants,
Charan and Nobin, with whom they were associated as members
of an unlawful assembly, committed certain acts which amounted
to voluntarily causing hurt in prosecution of the common object of
that assembly. The appellants Nos. 1, 8, 4, and 5 were, therefore,
found guilty of the offence of hurt under s. 149 of the Indian
Penal Code,

In appeal No. 38 of this year this question arose, and following
Empress v. Ram Partab (1) we held that separate sentences for the
two offences are not legal. At that time we were not aware that
in Empress v. Loke Nath Sarkar (2) the contrary view was taken.

We, therefore, refer the following question to & Full Bench:
whether separate sentences passed upon appellants 1, 3, 4,
and 5 for offences of rioting and hurt are legal, it being found
that they individually did not commit any act which amounted
to voluntarily causing hurt, but are guilty of that offence under
5, 149 of the Indian Penal Code.

The Deputy Legal Remembrancer (Mr., Kilby) for the Orown,—
In- the prosecution of the common object of the unlawful
nssembly, which was to take possession of certain lands, several
huts were broken down ; one man, Bhagidhar, was ba,dly beaten
by one of the rioters not under trial, and by otherrioters not
identified. Another man, Miajan, was wounded with a_spear by
one of the accused, and with a lathi by another accused.
Force and violence having been used in pulling down the huts
and in beating Bhagidhar, the accused have all been found guilty
of rioting and sentenced to the full punishment awardable ;
and the two men who wounded Miajan have also been separately
punished for causing hurt to him, but the four other accused, not
having individually’ caused hurt to any one, the question whether
they may be separately punished for the hurt has been referred to
the Full Bench., Itisconceded that all the prisoners were punish-
able for rioting, and that two of them were separately punishable
for the hurt they caused in prosecution of the common object of
the riot, If these.{wo, ag is conceded, were guﬂty of an offence
punishable sepaiately for the punishment awarded for the riot, all
the others are, ivis submitted, alsapunishablein a like manner ; for

(1)-1, L. B, 6 AL, 121, @) L L B, 11 Cale,, 849,
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by s. 149 of the Penal Code, if an offence is committed by any
membér of an unlawful assembly in prosecution of & common object,
every member is guilty of thab offence. If the offence is separable
in the one case, it is a separable offence in the other. Section 71
of the Penal Code does not apply to a case of this nature, Illus-
tration (@) to that section shows what was in contemplation by the
words  an offence made up of parts.” This rofers to one offence,
in regard to which there can, in the nature of things, be only one
trial; as where hurt is caused by scveral blows with a stick, the
scveral blows make out one offence, and could only be tried and
be punishable as one offence. The sccond illustration applies to
the present case. The hurt inflicted on Bhagidhar is no part of
the offence against Miajan. Bach might have insisted on a
sei)arate trial, and although the facts in evidence in the two cases,
viz., that the accused took partin the riot, but could not be identi-
fied as having struck any particular blow, might be the same, the
offences for which they were responsible asrioters would be separate
and distinet, and they would be equally responsible to Miajan as
to Bhagidhar, Section 35 of the Criminal Procedure Code, which
relates to convictions for separate and distinet offences at one trial,
governs this case and not s, 71 of the Penal Code,

Rioting is an offence against the public tranquillity, and is dealt
within a different chapter of the Penal Code from offcnces aﬁ‘ecting
the human body. Examples of “ more offences than one ” are given
in illustrations (¢) to (k). Ins. 235 of the Criminal Procedure
Code, illustration (g) shows that the offonces of rioting and hurt ate
separate. If they are separate offences, s, 7L of the Penal Code
cannot apply to them. The illustration given in Empress v.
Ram Partad (1), as applicsble to the first, part of s 71, is
not appropriate to that part, but comes under pait 8 of that
section. A person cannot be punished both for being a member
of en unlawful assembly and for riot, because, when force is
superadded to the first, it becomes the second, and the combination
of unlawful assembly and force constitute a different offence, The
illustration regardmg the man who holds up his fist, then stirikés
and then stabs, is of the same character as the several blows in one
beating are one offence ; but the causing of grievous hurt to thres

(1) L L, R, 6 All, 121, on p. 124, lino 26.



VOL. XV1.] CALCUTTA SERIES.

people, which were the facts found in that case, did not culminate
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in the riot for which the accused was punished. If the riot, on “§rigony

the other hand, culminates in murder, or, as in the above case, in
grievous hurt, the rioters become lable, it i submitted, for those
separate offences under s. 149. The other cases against my
contention followed and accepted the arguments in the above case.
They are, however, dissented from in Queen-Empress v. Dungar
Singh (1) ; Loke Nath Sarkar v. Queen-Empress (2); Queen-
Empress v. Pershad (3); Queen-Empress v. Suklaram Bhau (4);
Queen-Empress v. Nivichan (5).

No one appeared for the prisoner.

The following opinions were delivered by the Court (PETHERAN,
C.J., MITTER, PRINSEP, WILSON, and TOTTENHAM, JJ.) —

PerrERAM, CJ., MITTER, PRINSEP and WiLsoN, JJ.—We are

of opinion that the questions referred in this case should be

answered in the negative,
The appellants Nos. 1, 8, 4 and 5 were found guilty of rioting,
armed with deadly weapons, under s. 148 of the Indian Penal

Code, and each of them was sentenced to three years' rigorous

imprisonment for that offence. Two of their co-appellants, whose
appeals are not before us, are found to have committed, in pro-
secution of the comumon object of the unlawful assembly of which
they were all members, acts which amounted to voluntarily caus:
ing hart under s, 324 of the Indian Penal Code, The appellants
Nos. 1, 3, 4 and 5 were, therefore, also found guilty of voluntarily
causing hurt under s, 324 of the Indian Penal Code, coupled with
8. 149 of the Indian Penal Code. For this offence each of them
was sentenced to & further period of rigorous imprisonment for
“one year. We think that under the first paragraph of s. 71 of the

Indian Penal Code these separate sentences are not legal.
Paragraph 1 of s, 71 of the Indian Penal Code is to, the fol-

lowing effect :— :
¢ Where anything which is an offence is made up of paits, any of which

parts is itsel? an offence, the offender shall ot be punished with the punish-
ment of more than one of such his offences unless lii ’ne so expressly provided.”

(1) L L. R, 7-AlL, 29. @)L L. B, 7AlL, 414,

2) 1L, R, 11 Cale,, 849, . (4 L L. R., 10 Bom., 496,
(6) . L. R.. 12 Mad., 36,
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In this case the offence of voluntarily causing hurt under
5. 824, coupled with 8. 149 of the Indian Penal Code, of which these
appellants have been found guilty, is primarily made up of two
parts, viz. : {1) of their being members of an unlawful assembly,
by which force and violence was used in prosecution of its com-
man object, and the members of which were armed with deadly
weapons ; and (2) of the offence of voluntarily causing hurt being
committed by two other members of the unlawful assembly in
prosecution of its common object. The first of these two parts
is itself an offence, wiz, rioting, armed with deadly weapons,
under s 148 of the Indian Penal Code. It.is nowhere expressly
provided in law that, under the circurastances set forth above, the
offender may be punished separately for the two offences consti-
tated by the whole and the part respectively, Therefore we find
that all the conditions laid down in paragraph 1 of s. 71 of the
Yodisn Penal Code are present here. Consequently the in.
fliction of separate punishments for the two offences is illegal
under it.

The following cases were cited before us: Empress v. Ram
Partab (1); Loke Nath Sarkar v. Queen-Empress (2); Queen-
Emgpress v. Dungar Singl (3) ; Queen-Bmpress v. Pershad (4) ;
Quesn-Empress v. Ram Sarup (5); Queen-Empress v, Sakha-
ram Bhow (6); Queen-Empress v. Nirichan (7).

With the exception of the first two, the other cases do not
appear to us to be any authority upon the question under our
considoration. In some of the Allahabad cases Mr. Justice
Brodhurst expressed his opinion upon it ; but we do not find
that this question legitimately arose in them.

For the ressons set forth above, we agroe with the view ex.
pressed by Mr. Justice Straight in Empress v. Ram Partab (1),

The result is that the sentence of one year's rigorous irprison-
ment; passed upon each of the appellants Nos. 1,"3, 4 and ‘5’,{
under 8, 324, coupled with s 140 of the Indian Penal Code, will
be set aside.

() I L. B, 6 AlL,, 121, @ L L R.,7All, 414
@) I L. R, 11 Cule,, 349, ) T L R., 7 AL, 767,
(8) L L R, 7 All, 29, (6 L L. R, 10 Bom,, 496

(") 1L B, 12 Mod,, 368
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TorTENEAY, J.—In my opinion the separate sentences passed
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upon the appellants Nos. 1, 3, 4 and 5 for offences under wrLyoxy

s8. 148 and 324 of the Penal Code are legal. The legality
of the convictions is not in dispute hbefore us, and it seems
to me that the prisoners are each lable under s, 85 of
the Code of Criminal Procedure to wreceive sentences in
respect of each of these offences, unless 8. 71 of the Penal Code
protects them from being punished for each offence.

Section 71, as gmended by Act VIII of 1882, provides for
thrée cases in which the offender shall not be liable to be punish-
ed for.more than one of two or more offences of which he may
have been convicted,

The first clause of that section is the only one that need be
considered in this case ; for that is the one, if any, which may be
applicable to this case.

The first clause then is in these words: * When anything
which is an offence is made up of parts, any of which parta' is
itself an offence, the. offender shall not be punished with the
" punishment of more than one of such offences, unless it be so
expressly provided.”

The prisoners have been convicted of offenices punishable under
ss. 148 and 324 of the Penal Code, Itis true that the offence
punishable under 5. 148 is made up of parts, either of which,
parts is iteelf an offence, w4z, being & member of an unlawful
assembly, armed with a deadly weapon (s. 144), and rioting
(s. 147) ; but s 148 expressly provides a higher punishment than
could be awarded for either of those two offences.

The offence under s, 824, of which also the prisoners have
been convicted, is not necessarily made up of parts, any of which
parts is itself an offence: so ‘that s. 71 does not very cleaxly
affect the liability of the prisoners to be separately sentenced
for each offence,

But an opinion has been expressed that, because the conviction
of the prisoners of the offence punishable by s, 324 is justified
only by. the provisions of s, 149, therefore that offence is in this
case made up. of parts, any of which parts is itself an offence,
the parts being offences under-ss, 143 to 147 and 148 by the
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1889  prisoners themselves, and an offence under 8, 324 committed by
Nracony  another person,

PODDAR . . .

v I am unable to adopt this view. I could perhaps do soif

E‘i&ﬂ;;, 5. 149 defined and made punishable’ any specific offence; but it

does not do this, It simply declares that under certain circum-

stances every person, who is a member of an unlawfal assembly, is

guilty of the offence committed by some other memher of it,

whatever that offence may be; and, if he is guilty, I apprehend

he is liable to be punished for ik,

He is not convicted of an offenca punishable under s 149,
but of an offence punishable under whatever section such offence
is made punishable. Section 149 simply makes the participators
in an unlawful assembly equally liable with the actual perpe-
trator for any offente committed by him in prosecution of the
common ohject.

The actual perpetrator ‘is unquestionably punishable both for
rioting and for any further offence he commits; and if such farther
offence is committed in prosecution of the common object of
the -rioters, s. 149 declares that each one of these is guﬂty,
notwithstanding that he did not do the act or abet it. It places
each member of the unlawful sssembly in the same position as
the actual perpetrator of the further offsnce. This seems to me
to be the plain meaning of the law, and I cannob agree in hold-
ing that the offence punishable under s. 324 is made up of several
parts upon the ground that it is s 149 which declares the guilt
of the prisoners,

1 think the sentences passed are legal.

T. A P, Sentence varied.



