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PRIVY COUNCIL.

SHANKAR DIN axp ormErs (Praixtirrs) 0. GOKAL PRASAD AND oTHERS
(DEFENDANTS) *
[On appeal from the Court of the Judicial Comumissioner of Oudh, at Lucknow.].
Mortgage— Redemption—Subsequent agrecment qualifying right to redeem—"Loss
of deed—Onus of proof of terms of mortgage—Aet No, I of 1869 (Oudh

Estates Aet ), section 6 — Limitation—Compromise barritg right to redemplion,

There is nothing in law to prevent the parties to a mortgage from coming
to a subsequent arrangement qualifying the right to redesm.

In this case the mortgage which it was sought to redeem was dated in 1846,
and in 1870, the mortgagors had, in considerationjof certain additional benefit
reserved to them under a compromise, agreed to subject their right of redemp.
tion to certain conditions. The deed having been lost, the onus was on the
plaintiffs to prove the terms of the mortgage, so as to show that the suit was not
barred by section 6 of the Qudh Hstates Act (I of 1869) [see Rajo Kishen Dutt
Ram Pandoy v. Narendar Bahadoor Singh (1)] which onus he was found unable
to discharge.

Held (affirming the decision of the Judicial Commissioner of Oudh) that

~ the plaintiffs were not jn any case entitled to redeem as long as there was no
" braach by the defendants of the covenants contained in the compromise.

Appeal-from a judgement and decree (28th July, 1908) of the
Court of the Judicial Commissioner of Oudh, which reversed a
decree (15th May, 1907) made on appeal by the Court of the
Subordinate Judge of Biswan, the latter decree having affirmed a
decree (12th December, 1906), by the court of the Munsif of
Biswan. :

The main question for decision on the present appeal was
whether the appellants were entitled to redeem a mortgage execu-

‘ted on the 12th of July, 1846, by one Ahlad Singh, in favour

of one Daryao Singh,

The mortgaged properties were the villages of Gathia and
Pipri; and the mortgage money was Rs. 888-15-0. The plaint
alleged that the mortgagor was to retain possession of 250 bighas
of land and receive the sum of Rs. 87-8-0 annually from the mort-
gagee, who was to have possession of the rest of the villages and
appropriate the profits in lien of interest. Redemption was to
take place in any year during the fallow season.

The first ten appellants were the representatives of Ahlad,
Singh, the mortgagor ; the eleventh appellant was a purchaser

* Present.~Lord Beaw, Sir JoEN Epcs and Mr, AMBEER ALz,
(1) (1876) L. R, 81, A, 85,
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from them. On a partition between the descendants of Daryao 15
Singh, the mortgagee (Whose name was entered in lists 1and 8 ~g  ——
under section 8 of Act I of 1869) the village of Gathia fell to the DLN
share of Shankar Bakhsh Singh, whose estate was under the o
managemens of the Court of Wards, The village of Pipri was  TRAssd-
allotted to Hardeo Bakhsh Singh, and descended to his widow
Musammat Ram Kali, by whom it was transferred as a waqf to
the President of the Kyastha Scholarship Trust, Allababad (the
respondent No. 1). The suit was originally brought to redeem
both villages, but so far as it related to Gathia it was dismissed in
default of sufficient notice to the Court of Wards, and the present
appeal was confined to the right to redeem the village of Pipri.
For the defendant No. 6 (respondent No. 1) it was admitted
+that Ahlad Singh had made a possessory mortgage in - 1846, but
its terms as stated in the plaint were denied. The defendants
did not, however, produce the mortgage deed. They alleged that"
. it was lost and “not found in spite of search;” but they produced
no evidence to prove either the loss of the deed, or that any
search had ever been made for it. It was also pleaded that the
suit could not be maintained in consequence of & compromise made
on the 7th of January, 1870, between the predecessors of the parties
at the time of the regular settlement of Oudb. The terms of the
compromise and the order of the Settlement Commissioner thereon,
dated the 17th of January, 1870, are sufficiently set out in the
judgement of their Lordships of the Judicial Committee. The 17th
paragraph of the written statement of Gokal Prasad (respondent
No. 1) was—* Plaintiff’s claim is baned by llmltatlon and the
defendants hold proprietary possession.”
The Oudh Estates Act (I of 1869) became law on the 12th of
January, 1869, and under section 6 of that Act the following mort-
gages only could be redeemed from a talugdar :—* (¢) When the
instrument of mortgage was executed on or after the 13th of Febr-
uary, 1844, and fixed no term within which the property comprised
therein might be redeemed; or (b) When the instrument of moxrt-
gage fixed a term within which the property comprised therein
might be redeemed, and such term did not expire before the 131711
of February, 1856,”
~ On the pleadings 9 issues were settled by the Munsif, of which
only two were material on this appesl namely :—(3) “Did Ahlad
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Singh, son of Kirpa Bam, mortgage the villages in suit with
possession to Daryao Singh, for Rs. 888-15-0 on vhe 12th of July,
1846, with the conditions given in the plaint,” and (5) “ How do
the compromise, dated the 7th of January, 1870, and the decision
of the Sestlement Court, dated the 17th of January, 1870, affect
the plaintiffs’ claim #” ’

On these issues the Munsif held on the oral evidence that the

exezution of the mortgage was proved and that its terms were

as stated in the plaint. He was of opinion that the proceedings
taken at the settlement did not bar redemption, and he made a
decree for redemption of the one village of Pipri.

The Subordinate Judge on appeal decided that the oral evidence
produced by the plaintiffs and accepted by the Munsif wus value-
less to prove the mortgage or its terms, but that from the docu-
mentary evidence he was satisfied that the mortgage referred to

-inthe compromise was that which the plaintiffs now sought to

redesm ; and that under the circumstdances, and on the inferences
to be drawn from the non-production of the mortgage deed by the
defendants, the presumption was in favour of the plaintiffs’ right
to redeem. He therefore agreed with the Munsif that the settle-

ment proceedings were no obstacle to the maintenance of the suit.
As to these holdings, he said :—

“ It is urged before me that as the plaintifis have failed to prove that the
mortgage-deéd fixed no term within which the property comprised therein mfght
be redeemed or thaf, if it fixed such a term, it did not expire before the 13th
‘of February, 18563, no decree could be passed in plaintiffs’ favour. The learned
counsel, Mr Lincoln, who argusd the case on behalf of the plaintiffs before me
did not protest against the contention buing raised. That contention seems to
have been raised before the court below ab the tume of argument. The learnad
Muunsif allowed it to be raised and disposed of it. But that contention does not
appear to have been raisel in the pleadings. The only pleas that might be said
to embody the above contention are the plea of limitation ind another plea that
the plaintifis have no Jucus standé, Ido mnot think. that the said pleas cover
-the contention above referred to. The plaintifis never stated in their plaint
that the mortgage-deed in suit fixed any term. What they said was that, aceord-
Jing to the conditions of the mortgnge-deed, the mortgage was redeemable jn any

* fallow season.. It does nob amount to the fixation of a term within the wmeaning

of seotion 6 of the Oudh Estates Act, The mere denial by the defendant No. 6
of the eonditions of the mortgage-deed does not amount to the raising of a plea

that by the mortgage-deed in suit a term for redemption was fixed and that it
expired befors the 13th of February, 1856,
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After referring to the case of Raja Kishen Dult Ram Pan-
day v. Navendnr Bahadoor Singh (1) and distinguishing it from
the present, the Subordinate Judge continued :—

+«T do not think the authoerity no'ed above is applicable to this case. If the

defendant No. 6 wanted to raise a plea under sect.on & of the Qudh Estates Act
he should have pleaded expressly that the term fixed for redemption in the
mortgrge-deod expired bsfors the 1:th of February, 1856. This piea does nof
arise by the mere denial of the averment that no term for redemption was fixed
in the deed. However, it the pleadings in the case be so construed as to raise the
aforesaid plea, the authority of their Lordsbips of the Privy Council in the
case noted above will be fatal to the plaintiffs’ case, But, as I have diatine
guished the case noted above from the one before me, I think the plaintifis are
entitled to redeem. Every mortgage is in its nature redeemable and its rademp-
tion is barred either by act of the parties or by force of law, It is not for a
plaintiff, mortgagor, to prove in absence of any plea that no conceivabls acts of
the parties have rendered the mortgage incapable of redemption, or that there
i8 no law which stands in the way of redemption.”

The appeal was accordingly dismissed with costs. The respon-
dent No.-1 appealed to the Court of the Judicial Commissioner,
(Mr. L. G. Evaxs, Additional Judicial Commissioner, and Mr.
T. C. P1eeorrT, officiating Second Additional Judicial Commlsswner),
who reversed the decisions of the lower courts.

The material part of their judgement was as follows =
#In this appeal the following ponis have Lo be decided :—

% Pirst, whether the plaintiffs have proved the terms of the mortgage-deed
as set forth by them in their plaint; and secondly, if the terms are not
proved, whether there is anything in the compromisés alluded to above, which
would enable the plaintiffs io redeem the mortgare, having regard to the pro-
visions of section 6 of Act I of 1869.

* With reference to tha first point, the learned Subordinate Judge discussed
the evidence produced on behalf of the plaintifis and found that the oral
evidence as to the contents of the mortgage-leed was wholly insuffoient and
worthless, As to the docnmeatary evxdence, he discussed the terms of the
compromises noted above. He was satisfled that they did refer to the mortgages

. deed which the plaintifis geek to redeem, but he remarked that he was unable to
ascertain its terms and that the plaintiffs had faled to prove what they were.”

. Upon this point, the case ol Raja.Kishen Duit Ram Panday v. Narendar
Bahadeor Singh (1) is the only authority, In that case, it was held that the
burden of proof lay upon the plawmtiff to substantiate his oase by evidence.
‘Bub....,,s. regard must be had to the opportunities which each party may
naturally be supposed to have of giving evidenge ; and although - the burden.of
proof premd foeie in this case in their Lordsbips’ view is upon the plaintiffs,
still they think that the consideration should nob be omitted that the defendant

would naturally have the mortgage, and that it would be, pnmd fam at-all

(1) (1876) Ly B. 81, A., 85,
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events, more in his power to give accuralte evidence of its contents thanin
that of the plaintiff,’ In this particular case, it is necessary to consider what
trustworthy evidence has been produced by the plaintifis. I concur entirely
with the learned Subordinate Judge in his opinion as to the oral evidence pro-
duced by them, He regarded it as worthless and has given good reasons for his
decision, I have perused the evidence and have come to the same conclusion,
«Tha other evidence as to the terms of the mortgage-deed consists of the
compromises of 1870, which are admitted by the parties. Ib is true that these .
compromises give details of the land held by the ancestors of the plaintiffs and
the annual sum payable to them by the defendants’ predecessors, and in the
plaint these details are given as one of the conditions under which the property
g mortgaged. Under section 61 of the Hvidence Act the contents of a dosument
can only be proved by primary or secondary evidence, The plaintiffs are unable
to produce secondary evidence of the contents of the morigage-decd within the
meaning of section 63 of the Evidence Act, and I am compelled to find that
the plaintifis have failed to produce any legal ovidence, which is admissible,
as to the terms of the morbgage they seek o redeem. Therefors, as the plainiiffs
are unable o give any primd facie proof that the mortgage is redesmable, it
must be held that they cannot succeed, unless they can show that there is
anything in the terms of the compromises of 1870 which would entitle them
to a decree for redemption. It might be urged that the predecessors of the
defendants admifted in the compromises that the mortgage was redeemable and
that that admission was made one year after ActI of 1889 was passed, when
all the talugdars knew perfectly well that mortgages executed after the 18th of
February, 1844, could only be redeemed if thoy came within the mesning of sec-
tion 6 of the Act. ButIam unable to find that any admission made by a mort-
gagee wonld operate as to malke a mortgage redeemable, which, by law, was irre-
deemable at the time when the admission was made. The plaintiffs have failed
to discharge the burden laid on them of proving that the mortgage can now be
redeemed, and I hold that the subsequent agreement of 1870 cannot operate
50 a8 to extend a period of limitation which had already expired according to
the special law provided for cases of this kind in Act I of 1869. Al thatI
find established from the compromises of 1870 is that the parties agreed that
1o action should be taken by the mortgagors so long as they are retained in
possossion of certain lands assigned to them in under-proprietary tenure, If
$heir possession was disturbed, they were eatitled to take action under their
morbgage-deed of 1846. Tt isnot pretended that the defendant (No. 6) or his
predecessors have broken the terms of the compromisos, and therefore the plain-
tiffs, acoording to the strict terms of the compromises, have no right to enforce
the mortgage. of 1846, If they now insist upon their legal right as mortgagors
fo institute a suit fox redemption independently of the terms of the compromises,
they have to show by evidence which is legally admissible that the mortgage

is redeemable. This they have failed to show, and I hold that the clalm for
rederaption should have been dismisged,”

The appeal was consequently allowed and the suit dlsmlssed
with costs.

On this appeal by the ‘plaintiffy
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De Gruyther, K. C., and Ross for the appellants contended
that having regard to the special circumstances of the case the
terms of the mortgage were sufficiently proved to enable the
appellants to redeem.

The respondent, it as submitted, in whose possession the
mortgage had all along been, should, if it were lost as he alleged,
have produced some evidence of the loss, and that a search had
been made for it, but no such evidence was given. The case of
Kishen Dutt Ram v. Nurendar Bahadur Singh (1) was distin-
guishable from the present case. It was held by the Judicial Com-
missioner that the mortgage was not redeemable in consequence of
the provisions of section 6 of the Oudh Estates Act (I of 1869). No
plea, however, raising that defence was taken in the pleadings:
the only plea that could possibly include it was paragraph 17 of
the respondents’ written statement, as to limitation, which did not
cover the point, and it therefore ought not to have been allowed to
be raised on appeal. No term was fixed in the meortgage for
‘redemplion. As to the compromises of 1870, it was contended

that they did not operate as an agreement under which the right

. of redemption could not be exercised and did not bar the right
of redemption. The onus was on the respondent and he had
not discharged it. Reference was made to the Oudh Estates
Act (I of 1869), sections 8, 4, 5 and 6: Sykes’ Talugdari Law,
page '168; and the Coommentaries on the Transfer of Property
Act (IV of 1882) by Shephard and Brown (7th edititon), section 6
note 1,

Sir Erle Richards, K. C., and B. Dube for the responden’o
contended that the appellants had failed to prove the terms of
‘the mortgage, or to show that the mortgage was still subsisting
and was redeemable. For 42 years no claim had been put forward
'by the appellants to the property. At the time of the compromiseé
in 1870 there was no right of redemption which could have - been
enforced. The right of redemption could only be exercised on the
conditions in the compromises and on no other, The onus had
been rightly placed on the appellants. o

De.Gruyther, K. C., véplied.

(1) {1876} L. R., SLA, 8.
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1912, July 18th.—The judgement of their Lordships was deli-
vered by Mr. AMEER ALL—

The sole question for determination in this appeal is whether
the plaintiffs are entitled in this action to a decree for redemp-
tion in respect of certain property mortgaged so long ago as 1846
by their ancestor, Ahlad Singh, to one Daryao Singk, whom the
defendants represent.

The suit was brought in the Court of the Munsif of Biswan
in the Province of Oudh in respect of two villages, Pipri and
Gathia. This oficer dismissed the claim in respect of Gathia for
failure on the part of the plaintiffs to serve sufficient notice on the
Court of Wards, who held the village for one of the defendants;

but he made a decree for redemption in respect of Pipri, and his

decision was affirmed on the appeal of the defendants by the Subor-
dinate Judge. On second appeal to the Court of the Judicial
Commissioner of Oudh, this decree has been reversed and the suit
dismissed with costs. The present proceedings refer only to Pipri.

The plaintiffs have appealed to His Majesty in Council, and
their main contention before this Board is that, having regard to
the admitted position of the parties as mortgagors and mortgagees,
the learned Judges have taken a wrong view of their relative
rights.

In the view their Lordships take of the case they do not deem
it necessary to set out ab any length the facts on which the parties
proceeded to trial. It is not disputed that in 1846, Ahlad Singh
mortgaged the two villages in question to Daryao Singh and that
since then the mortgagee and his represeniatives have been in
possession, As the transaction took place ten years before the
annexation of Qudh, it came within the purview of the Oudh
Estates Act of 1869, section 6 of which imposed certain restrictions
on the right of redemption in respect of properties held by the
talugdars on mortgage.

The plaintiffs were naturally unable to produce the deed of
mortgage, and the defendants would not produce it on the ground
that it was lost. The onus was thus cast on the plaintiffs to show -
that they had, in view of section 6 of the Oudh Estates Act, the
right to redeem, To discharge this burden and to prove the
contract a3 stated by them in their plaint they relied in part on
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certaln oral evidence and in part on proceedings inier partes
which took place in 1870 in the course of sebtlement disputes
regarding the lands of which they were in possession under the
terms of the mortgage in question. Inthe course of those proceed-
ings certain razinamahs or deeds of compromise were entered
into between the parties and filed in the court of the Extra Assis-
tant Commissioner, who, on the 17th of January, 1870, made
the following order :—* With the consent of the parties the Court
decrees the claim subject to the conditions set forth in the razi-
namahs.””  These documents clearly show that, although the right
of redemption was admitted as subsisting, it was subjected to cer-
tain conditions. ~The plaintiffs’ vight to the possession of the lands
and to the enjoyment of the annuity reserved to them under the
deed of 1846, together with various other rights, were admitted ;
some further lands were conceded, and then followed an important
covenant, which in the document executed by the plaintiffs’
ancestors 13 in these terms :

#Bhould Anant Singh or any of his desoendants resums the under-proprietary
tenurs, then we the executants may at first obfain a decree in respect of the
said proprietary tenure,

«Should they even after the decree fail to deliver possession, then we the
executants and our heirs shall ba at liberty to take back the villages Pipri and
Gathia according to the terms of the deed executed by Ahlad S8ingh and others
in favour of Thakur Daryao Singh after compliance with the said terms *

The same covenant in almost identical language is to be found
in the deed of compromise executed by the persons who then
represented the mortgagee. They say as follows :—

“ Whenever they convert the same into an agriculfuraljland they should
pay rent therefor. Wherefore we with our own volition do record that neither
we nor our heirs shall, generation after generation, resume the under-proprietary
land, And in case we or our heirs resume the same, the said Madho Singh and
others may by suing in Court obtain a deores.

« If we fail to deliver the land after such a deeres then Madho Bingh and
others and their heirs shall be competent to take back, recover the villages of
Pipri and Gathia after complying with the provision of the deed executed by
Ahlad 8ingh and others in favour of Thakur Daryao Singh, our deceased father.”

In their Lordships’ judgement the arrangement arrived at in
1870 is conclusive as regards the present action.  Whatever may
have been the mortgagor’s right under the deed of 1846, the
parties deliberately came to a settlement in 1870 by which his
representatives for certain additional benefit reserved to them
under the razinamahs, agreed to subject their right of redemption
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to certain conditions. There is nothing in law to prevent the
parties to a mortgage from coming to any arrangement afterwards
qualifying the right to redeem. In the present case it is not
alleged that the action is brought upon a breach of the covenan
contained in the deed of compromise. Their Lordships are there-
fore of opinion that the suit was rightly dismissed by the Judicial
Commissioners, and they will humbly advise His Majesty to dis-
miss this appeal with costs.
Appeal dismissed.
Solicitors for the appellants :—T. L. Wilson & Co.
Solicitors for the respondent No. 1.—Barrow, Rogers, & Nevill.

APPELLATE CIVIL.

Befors M. Justice Muhammad Rofig and Mr. Justice Piggott.

BRI CHAND (Dncgez-morpEr) v. MURARI LAL (J UDGEMBNT-DEBTOR, ¥
Aet No, ITT of 1907 ( Provincial Insolvency Act )}, sections 16 and 34—Ezecution

of decree against the insolvent during pendency of insolvency proceedings—

Right of decree-holder in vespect of proceeds of property attached and sold

and money atlached before order of adjudication.

Whilst proceedings in insolvency under the Provincial Ingolvency Act,
1907, were pending, certain ‘immovable property of -the insolvent was attached
and sold in execution of a decree against him, and the proceeds depogited in
court for the benefit of the decree-holder. The decree-holder also attached certain
moneys whick had been paid into court to the credit of the insolvent, but up
to the date of the order of adjudication had taken no further steps to possess
bimself thereof. Held that the decree-holder was entitled as againgt the
receiver to the benefit of the proceeds of execution of his own decree, but not to
the money of the insolvent which he had attached. Peacock v. Madan Gopal (1)
followed.

The facts of this case were as follows ;-

Ram Saran Das and two others were, on an application by one of
their creditors, dated the 21st of February, 1911, adjudged insol-
vents on the 1st of February, 1912. The appellant, Sri Chand, was
one of the creditors and was made a party to the insolvency pro-
ceedings, In execution of a decree which Sri Chand had obtained
against the persons adjudged insolvents, he attached, in November,
1011, a sum of Rs. 1,189-12-8, which was in deposit in the court of
the Subordinate Judge to the credit of those persons; and, further,

*First ‘Appeal No. 79 of 1912 from an order of Sushil Chandra Banerji,
Officiating Second Additional Tudge of Meerut, dated the 29th of March, 1912.
_ (1) (1902) L. L. R.,29 Calc., 428,



