
291  ̂ and severalj, the appeal could proceed against the surviving reS' 
pondents, and that it abated only as far as the deceased respondent
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Abdul Aziz ,  ̂ t
1}. was concerned. There seems to be no reason for distingmsn-

SiNGH° iiig between the liability of several holders of a fixed-rate tenure
and the liability of several tenants of any other holding. The 
liability of iixed-rate tenants in respect of the rent of their 
holding appears to be joint and several. The case is, therefore, on 
all fours with the case decided by the C^cutta High Court. In 
this connection, we may refer to the case of Muhammad Askari 
V. Radhe Ram Singh (1), where the court held that the effect of 
of section 43 of the Indian Contract Act was to exclude the right 
of a joint contractor to be sued along with his co-contractors. We 
allow this appeal, set aside the decree of the lower appellate court, 
and remand the case to that court to be restored to the pending 
file and disposed off according to law. Costs in this Court will be 
costs in the cause.

Appeal decreed—Cause remanded.

Before Mr. Justice Chamier and M>’. Justice Figgott.
1912 JUGAL KISHORE SAHU a n d  a n o th b b  ( P l a in t i e ’B’s) v. K.EDAR NATH a k d  

Jul^, 4. AWOTHBB (DeE'ENDANTS.)*

Mortgage—Trior and subsequent mortgagees—Release of part of mortgaged pro­
perty for less than Us value—Sidt for  recovery of entire balance o f mortgage
debt from the residue of the mortgaged property.

that a first mortgagee cannot be allowed to i-oloase part of the mort­
gaged property for less than its due proportion of the mortgage money and then 
claim a decree against the mortgagor and a puisne mortgagee for the recovery 
ot the V7hole of the balance of the mortgage money out of tho remainder of the 
property. Mir Husujf Ali Haji v. Panahanan Ohatterjee (2) Hari Kissen Bharat 
V. Velait Eossein (3) and jPomuMmi Mudaliar v, Siinivasa NaicTcan (4) referred 
to.

The facts of this case were as follows
This was a suit upon a mortgage made in January, 1888, 

in favour of the predecessor of the appellants. The mortgage 
covered shares in several villages, including a two anna share 
in a village, called Haria. In May, 1895, the mortgagors sold

• Second Appeal ,Np. 1169 of 1911, from a , decree of jp, D. Simpson, Pistriot 
Judge of Gorakhpur, dated the 3rd of August, 1911, reversing a decree of 
Harbandhan Lal  ̂ Additional Suhordinate Judge of Gorakhpur, dated the 25th 
of March, 1911.

(1) (1800) I. U  B., 22 All., S07. (2) (1910) 15 0, W. N., 800.
(S) (18Q3) I, L. B ,j30 Calo., 755. (4) (1908) I. L. R „ 31 Mad., 333.



a one anna six pie share in Haria to one Asuda Bibi, leaving 1912 

with her Rs. 500, parfc of the jjurchase money, to be paid to jtcal”  
the appellants. That sum was paid to the appellants in July,
1896, and a receipt was given by them, which shows that they &.
accepted the money in reduction of the amount due on the mort- naiĥ
gage. In 1906, the appellants released the one anns six pie share 
from the mortgage, stating that they did so in consideration of the 
payment made to them in 1896. In the present suit, instituted in 
1910, the appellants claim to be entitled to bring the remainder of 
the mortgaged property to sale for the recovery of the whole 
amount remaining due npon the mortgage, after giving credit for 
the sum of Es. 500 paid in 1896. The principal defence to the 
suit was that of certain puisne mortgagees who had taken a mort­
gage of the property in September, 1895. They said that the 
share sold to Asuda Bibi was, roughly speahing, half the mortgaged 
property in value, and that the appellants were entitled to proceed 
against the remainder of the mortgaged property for only so much 
of the mortgage money as was rateably due from it.

The court of first instance (Additional Subordinate Judge of 
Gorakhpur) decreed the claim in full. On appeal the District 
Judge sustained the defence set up and granted a decree to the 
plaintiffh for an amount proportionate to the value of the property 
not released by them. The plaintiffs appealed to the High Court.

Babu Jogindro Nath Ohaudfiri and Dr. SatisJi Ghandra 
Banerp, for the appellants.

Mr. if. L. Agarwala, and Munslii Qovind Fras^d, for the 
respondents.

C h a m i e r  and P i g g o t t , JJ. :—This was a suit upon a mortgage 
made in January, 1888, in favour of the predecessor of the appel­
lants.. The mortgage covered shares in several villages, including 
a two anna share in a village called Haria. In May, 1895, the 
mortgagors sold a one anna six pie share in Haria to one Asuda 
3ibi, leaving with her Bs. 500, part of the purchase money, to be 
paid to the appellants. That sum was paid to the appellants in 
July, 1896, and a receipt was given by them, which shows that 
they accepted the, money in reduction of the amount due on the 
mortgage. In 1906, the appellants released the jone anna six pie 
shar6 from the mortgage, stating that they did so in cotisideration 
of the payment made to them in 1896, In the present suî
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1912 instituted in 1910, the appellants claim to be entitled to bring the
"jaGAL remainder of the mortgaged property to i=ale i'or the recovery
K is h o b b  of the lYhoIe amovnit remaining due upon the rnortgagej after giving

credit for tl.e sum of Rs. 500 paid in 1896. The only defence with 
which we are concerned now 1.3 that of the respondents who took 
a mortgage of the property in September, 1895. They said that 
the share sold to Asnda Bibi was, roughly speaking, half the mort­
gaged property in value, and that the appellants were entitled to 
proceed against the remainder of the mortgaged property for only 
so much of the mortgage money as was rateably due from it. The 
Subordinate Judge rejected this defence and decreed the claim in 
full, but on appeal the District Judge held that the defence was 
well founded and he gave the appellants a decree for an amount 
proportionate to the value of the property not released by them. 
The Subordinate Judge had relied upon the decisions of this Court 
in Qobincl v. Jaa Rmn (1) and 8heo TaJial Ojha v. Slieodan 
Rai (2). The District Judge followed the decisions of the Calcutta 
High Court mEari Kisseri Bkag.it v. Velait Hoss&in (3) and the 
Madras High Court in Punnusami Muduliar v. Srinivasa 
Naickan (4), and he distinguished the other cases on the ground that 
in them the mortgagee had merely refrained from proceeding 
against part of the mortgaged property, whereas in the present 
case the appellant had definitely released part of the property from 
the mortgage, and he held that the release had the same effect as 
a purchase of that part by the appellants would have had.

In second appeal the appellants contend that the case is covered 
by the decisions of this Court mentioned above and also by the 
decision in Bheo Prasad v. Beliari L'd (5), G ha fu r Hasan Khan 
v. Muhammad Kifait-wUah î6) and Firbhu Narain Bingĥ  v, 
Amir Bingli (7), and that we should follow those cases in pre­
ference to the decisions of the Calcutta and Madras High Courts.

In the Calcutta and Madras cases the mortgagee had released 
part of the mortgaged property from the mortgage in favour of a 
person who had purchased that part from the mortgagor, and it 
was assumed in the Calcutta case and decided in the Madras case

(1) Weekly Notes, 1898, p. 120. (4) “(1908) I. L. E., 31 Mad., 838,
(3) (1905) I  L. R., 28 All.. 174. (5) (1902) I. L. R., 25 All.. 79,
(3) (1903) I. L, U,, 30 Oalo., 755, (6) (1905) I. L, R., 28 All., 19̂

(7) (1907) I. L, R , 29 All.j 369*
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that the mortgagee -was bound to abate a part of the mortgage 1912 
money propordoiiate to the value of the property released and could ' 
only recover the balance from the properly not released. With 
the possible exception of the case of Jai Q,>bind v. Jas Ram (1) v. 
the cases in thiii Court v/hich have been referred to do not in any 
way touch the question which we have to decide. In Sheo Prasad 
V. Behari Lai (2) the mortgagee had asked for and obtained a 
decree for sale of part only of the mortgaged property. It was 
held that he was entitled to a decree under section 90 of the 
Transfer of Property Act after bringing that part to sale. Tlie 
only defendant to the suit was the mortgagor. In Q ha fur Hasan 
Khan V. Muhammad Kifait-uUah Khan (3) a mortgagee ob­
tained a decree nisi for sale of the whole of the mortgaged property, 
but took an order absolute for sale of a part only of it. It was 
held that after bringing that part to eale he was entitled to a 
decree under section 90 of the Transfer of Property Act. These 
two cases obviously have no bearing upon the present case. In 
8heo Tiihal OjhaY. Sheodan liai (4i) part of the mortgaged pro­
perty was found to belong to persons who had not joined in the 
mortgage, and the mortgagee withdrew his claim against that part.
It was held that a mortgagee suing for sale of part of the mort­
gaged property was not bound to implead the persons interested 
in the remainder of the property. In that case there were no 
puisne mortgagees or subsequent purchasers from the mortgagors. 
R ic h a r d s ,  J., pointed out that the effect of a release by the mort­
gagee of one of the mortgagors and of his share of the property 
behind the backs of the other mortgagors was not in question. It 
seems to us that that case also has no bearing upon the present case.
In Birbhu Narain Shigh v. Am ir Bingh (5) a mortgagee obtained 
a decree for sale of the whole of the mortgaged property. After
he had "brought part of it to sale, it was diKSCoverecl that the
remainder was not saleable, being an occupancy holding. It was 
held that the mortgagee was entiiled nevertheless to a decree under 
section 90 of the Transfer of Property Act. That case in no way 
affects the present case. In Jai Grobmcl v. Jas Bam (6) a mort"
•̂ agee sued his two mortgagors, A and B, and a puisne mo-rtgagee

(1) Weekly Notes, 16G8. p. 1£0, (4) (1905) I, L. B., 28 All., 174,
(2) (1902) I  L. E., 25 All., 79, . , (5) (I807j L L .B., 29 All, 369.

.. (3) -1C05) I. L. E., £8 AIL, 79. . (6), Weekly Notes, 1898, p. 12Q,
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1912. from B, for sale of the whole of the mortgaged propertŷ  but at
Jugal " the hearing he asked for a decree against the share of A only,

^sThû  It was held that he was entitled to a decree for the whole of the
' mortgage money against the share of A. That case is distingiiish-
Nath. able from the present case, for in this case the plaintiff mortgagee 

has definitely released part of the property from the mortgage, 
whereas in that case the plaintiff merely abstained from asking 
for relief against part of the property, and if the defendant A 
redeemed the plaintiff’s mortgage, there was nothing to prevent 
him from claiming contribution from B’s share of the property.

While mortgaged property remains in the hands of the mort­
gagor, the mortgagee may enforce his mortgage against any part 
.of the property, and so long as there are no other persons in- 
lerested in the property, the mortgagee may, as between himself 
and the mortgagor, release any part of the property from the 
mortgage. But when an estate subject to a mortgage belongs to 
0Z subsequently becomes the property of several co-sharers and one 
of those persons pays off the debt, he can call upon the other co­
sharers to contribute rateably out of their shares to the payment 
of the debt, and when, after a mortgage has been made, another 
person purchases or takes in mortgage part of the property, the 
prior mortgagee cannot even with the consent of the mortgagor 
release any part of the property from the first mortgage to the 
.prejudice of that person, that is to say, notwithstanding the 
•release, tbe part released remains liable to contribute rateably to 
the payment of the mortgage debt. .

The question is whether a mortgagee who releases part of the 
property from the mortgage without receiving from the releasee his 
proper share of the mortgage money, can, in a suit against a subse­
quent purchaser or mortgagee, obtain a decree against the rest of the 
mortgaged property for the balance of the mortgage money. The 
Calcutta and Madras High Courts hold that he cannot do so against 
purchasers of the property. Their view appears to be that the 
right to contribution between several properties rests upon the 
principle of subrogation. In the recent case of Mi/r Ew uff AH 
JECaji V . PancfMnan Ghatt&rjee (1) the Calcutta High Court quote, 
with approval the followiBg statement of the law from an American 
case (2):—'‘ While the whole of the debt is secured by tbe whole 

(1) {]i91Q) IS Q. W, 800, (2) Brooliay. Betihmh 66 Am. St, !Qep., 87,
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of the land, each parcel of the land as between the different proper- 1913

ties is equitably subject to so much of the debt as corresponds to the 
proportion between its value and the value of all the land, and Kishor2i
if its owner should be compelled to redeem the mortgage, he can y 
resort to the others for a contribution, and for that purpose is entitled 
to the benefit of subrogation to the mortgage title. To release any 
particular parcel from the mortgage encumbrance is to make as 
respects that any subrogation impossible. The mortgagee, there­
fore, releases at his peril if he had notice of the conveyance out of 
which the equities arise, and if he does so without receiving from 
the releasee his proper contributory share of the debt, he is still 
chargeable with the residue of that share in favour of the owners 
of the remaining parcels.” Whether this view is correct or not, 
it seems clear that a mortgagee cannot release part of the mort­
gaged property for less than its proportion of the mortgage debt 
and then sue the mortgagor and a puisne mortgagee for the whole 
of the balance of the mortgage money. Under section *74 of the 
Transfer of Property Act a puisne mortgagee is entitled to redeem 
the next prior mortgagee as soon as the amount due on that mort­
gage has become payable, and when he has done so, he acquires 
all the rights and powers of the prior mortgagee as such. In Eng­
land in a suit by a prior mortgagee against the mortgagor and puisne 
mortgagees the decree may provide for the exercise-by the puisne 
mortgagees of their successive rights of redemption or for working 
out the rights of the parties in the event of any puisne mortgagee 
in front of the mortgagor redeeming the mortgaged property. A 
form for this purpose is to be found in Seton on Decrees, Volume,
6th Edition, p. 1641, 6th Edition, p. 1979, and was recommended 
for use in India by their Lordships of the Privy Council in the 
case of Gopi Narain Khauna v. Binsidhar (1). It has not 
hitherto been the practice for courts in these Provinces to make 
such decrees, probably because there was till recently no form 
prescribed for the purpose, but such a form has been prt>yided in 
Appendix D to the first schedule to the Code of Civil Procedure,
1908. It is clear, therefore, that a puisne mortgagee may in a 
suit by a prior mortgagee be given, not only the right to redeem 
the prior mortgage, but the right, when he has done so, to go on and 
enforce his own and the prior mortgage against the property. Thi 

(1) (1905j I. U  R., 27 All., 325.
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puisne mortgagee might be seriously prejudiced if the prior mort-
—  gagee had released part of the property from his mortgage for less 

K is h o b e  than its due proportion of the mortgage money and had nevertheless 
obtained a decree for the whole of the balance due on the mort-

hS h? It seems to us that the decisions of the Calcutta and Madras 
High Courts cited above are correct, and that whether they are 
correct or not> a first mortgagee cannot be allowed to release part 
of the mortgaged property for less than its due proportion of the 
mortgage money and then claim a decree against the mortgagor 
and a puisne mortgagee for the recovery of the whole of the 
balance of the mortgage money out of the remainder of the pro­
perty, It may be suggested that this should be the rule only 
where the mortgagee has notice of the puisne mortgage when he 
gives the release. It is unnecessary to consider this, for there is 
no question that the appellants had notice or must be deemed to 
have had notice of the puisne mortgages when they gave the release. 
In our opinion, the decision of the District Judge is correct. We 
dismiss this appeal with costs.

Appeal dismissed.
July, 12. ----------------------------
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Before Mr\ Justice Muhammad, Rafig_ and Mr. Justice. Piggoit.
HAB1B-ULLA.H KHAN a n d  iLHoiaEB (D k s ’BETOANts) i). LALTA PRASAD 

AlsrD A.KOTHEE (PtAlKTU'I’S.)*
CMl FrocediMre Code (1908), order XXI, rule 9>B—Eemand—Finding that 

"burien of proof has heen wrongly laid, without finding that the deaidon of 
the first court is wrong.
It ia not a good grouxid for passing an order of remand to  det order SLI, 

rule 23, of tlie Code of Oivil Procedure, to say that fclie preliminary issue has been 
decided by the courfc of first instance on a wrong view of tha burden of proof, 
unless the appellate court algo finds that that deczsiou is wrong.

T h is  was a suit for possession of certain alluvial land, the 
question at issue being whether the land accrued to a certain village 
as a whole so as to become the property of the zamindars (the 
plaintiffs) or whether it accrued specially to certain muafi land 
of the defendants. The court of first instance held that the plaint­
iffs were hound to prove their possession within limitation in 
respect of this land, and finding that they had failed to do so

• E'irst Appeal No. 55 of 1912, from an order of I, B. Mundle, Additional 
Judge of Bareilly, dated the 1st of March, 1912,


