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Before Mr. Justice Wilson and Mr Juatiee Trevelyan.

1889 I30ISTDB OHUllN NAUN a n d  o t h e r s  v . WOOMA CHURN
March 6. SEN.*

JExciiedct {Bengal Act V I I o f  1878)— /fewenas, Protection of— ConiraH Act 
( J Z  o f  1872), s. 23—PMiiio policy.

The Bengal Excise Act of 1878 is not an Act framed solely for the pro­
tection of the revenue, but is ono embracing other important objects of 
public policy aa well,

An agreement, therefore, for the sale of fermented liquors, entered into 
by a person ■who has not obtained a license under that Act, is void and 
cannot be recovered on.

S u it  to  recover m oney for goods sold arid delivered ,
The plaintiffs who had not taken out a license for the sale , of 

fermented liquors, under Bengal Act VII of 1878, sold to the 
defendant a certain quantity of porter and beer, and sued him 
for the price thereof.

The defendant contended that the contract was void under 
s, 23 of the Contract Act, inasmuch as the plaintiffs had sold the 
goods -without obtaining a license under the Excise Act.

The Chief Judge of the Small Cause Court held that the Excise 
Act of 1878 Was an Act framed in the interest of the public, 
and that the contract under which the goods were sold by the 
plaintiifs, who were unlicensed, was void under s. 28 of .the 
Contract Act, and that, therefore, this suit to recover the price of 
the goods so sold would not lie ; he therefore dismissed the suit, 
butj at the request of the parties, referred tho following question 
(amongst others) to the High Court, vis. ;—

4. Is the agreement void having regard to the provisions oi 
the Bengal Excise Act of 1878 ?

Mr, Acworth (with him Baboo K ali Nath Mitter) for the plain­
tiff’s.—The Bengal Excise Act is purely a Reveaue Act, aad has no

® Small Cause Court Reference No. 7 of 1888, made by H. Millett, Esq., 
Chief Judge of the Court of Small Oauses, Calcutta, dated the 24th of July 
1888.



such effect, as has been given to it, on the contract of sale. There 18S9
is no section in the Act which forbids such a suit as the present. ̂  Boistob 
This case does not fall within Bexley v. Bignold (1) ; nor is the 
passage in p. 487 of Maxwell on Statutes referred to by the Judge *• 
applicable. Eevenue Acts are treated as being for the protection of Ohtjeit Shk. 
the revenue and not on grounds of public policy. I submit the 
contract was not illegal. See Maxwell on Statutes, p. 490, and 
Bailey v. Harris (2) decided on % Wm. IV, c. 16, s. 12, and 6 
Geo. IV, c. 80, s. 115. See also Brown v. Duncan (3) ; lolimon 
V. Hudson (4) decided under 29 Geo. Ill, c. 68, sa, 72 and 124;
Smith V. Mawhood (6) decided under 6 Geo. IV, c. 81, g. 26.

Mr. BUI for the defendant.—The Excise Act has for its object 
the protection of the public as well as the revenue. As to cases on 
similar statutes in force in England, and to the general rule 
deducible from such statutes, see Benjamin on Sales, 526. Sec­
tions 11 and 63 of the Bengal Excise Act show it was the intention 
of the Legislature to prevent the sale without license of anything 
but very small quantities of fermented liquors, and the distinction 
drawn in that section betw^een “ tari ” and fermented liquors shows 
that it is the question of these liquors being intoxicating which is 
paramount; the case of Ritchie v. Smith (6) was decided on the 
Statute 9 Geo. IV, c. 61, which was held to be for the protection of 
public morals as well as of the revenue. The case of Judoonath 
Shaha v. Ufobin Ghunder Shaha (7), decided on Bengal Act I I  of 
1866, decides that an agreement having for its object the carrying 
on a trade in contravention of the Excise. Law is illegal—See also 
Horma^i Matabhai v. Pestanji Dhanjibhai '8) and Debi Prasad 
V. Rup Ram, (9) Sections 14,29 and 50 of the Bengal Excise 
Act also show that one of the objects of the Legislature in passing 
the Act was the prevention, of drunkenness.

Mr. Acivoi'th in reply.—No eases have bean cited by tHe 
other side showing that a sale similar to the present contract

0 )  5 B, S  m ,  335, (6) U M .  & W ,, 452,

(2) 12 Q .B .,905. (6) 6 0; B.» 463.
(8) lO B & O ., 93. (7) 21.W. B,, m
(i)  11 Eastj 180. (8) I"' E'l, 12, Bom., 422,

(9) I .  I,. R., 10 All.. 678,
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1889 of sale hag been held to be void; I  however admit that
there are cases somewhat resembling those in which contracts

toons to be void on grounds of public policy or nnder
® some particular statute. In Ritchio v. Smith (1) the case

oS “ eh. of a sals 'ffaa expressly exempted, and the Court in the
course of argument expressly stated that i t  was not intended 
to touch the case of &mtli v. Mawlwod (2), and that the 
contract was not illegal so as to make it absolutely void. The 
plaintiffs and defendant were not parties conspiring to de­
feat the A.ct. The English cases show that where a penalty is 
exacted it does not invalidate the sale. Licensing Acts have 
always co-existed in England with the Excise Acts; does it make 
anydifference, ifitb eso , thatthe two Acts are consolidated in 
this country? The English Licensing Act of 187a, 36 and 86 
Vic., c. 94, s. 13, is almost identical with s. 67 of the Bengal 
Act. The case oiHormasji Motabliai v. Pestanji Dhanjibhai (3) 
is decided on the principle laid down in Bitchie v. Smith (4); 
the case of Dehi Prasad v. Rvjp Earn (5) is also decided 
on that principle; but Ritchie v. Smith does not belong to' 
the class of cases which should be considered in answering the 
question referred. All that R itclm v. Smith decides is that 
where one man takes advantage of another man’s license, such an 
act is illegal, but the case does not refer to an outside purchaser. 
Section 14 only provides that the operation of the Act may be 
suspended in certain cases; the Government may have had reason 
for exempting where the consumption is small. The argument 
cf the other side on s. 60 is answered by Bailey v. fiarria (6). 
Section 28 of the Contract Act only affirms the English law on 
the subject. The case of Lorymer v. Smith (7) was a sale by 
sample and has no application to the particular case; here the 
defendant bought specific goods on their own judgment—£y, 
Bv/mhy v. BoUett (8).

(1) 6 0< B„ 472. (6) I. L. B., 10 All., 578.
(2) 14 M. & 'W., 452. (6) 12 Q. B., 905.
(8) I. L. B„ 12 Bom., 422. (7) 1 B. & C.,
(4) 6 0. B., 472. (8) 16 M. & W., 644; 3 M. & W., 390.
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The opmion of the Court (W ilson  and T eev e lta n , JJ.) was 1389
delivered by Boisttjb

chubh
WiLSOiT, J .—The principal question w hich. has been r-aised before Natth

us in this reference is whether a contract for the sale of fermented woo’m a .

liquor, by a person who has not obtained a license under Bengal 
Act VII of 1878, is illegal and therefore void.

The sections bearing upon the matter are these: Section 4 has 
defined exciseable articles as including spirituous and fermented 
liquors. Section 11 says that no person shall sell any exciseable 
article without a license from the Collector. Section S3 says who­
ever manufactures or sells any exciseable article without a 
license shall be liable to a fine not exceeding Es. 500 for every 
such manufacture or sale, and then come the provisos, with the 
last of which I  shall deal presently,

A number of cases have been cited to us from the English Courts 
upon the question, in what cases and under what statutes the impo­
sition of a penalty is to be construed as intended to prohibit the 
Act to which the section, refers, and ia what cases that penalty 
Should be regarded as only a means for protecting the revenue.

Two tests have been applied in. many of the cases. I'irst, in 
a number of cases it has been said, and the view has been 
acted upon, that in an Act intended only for the raising of 
revenue and the protection of that revenue, a clause 
imposing a penalty miay well be construed, not as proHbit-, 
ing a transaction in such a sense as to make it illegal and void, 
but .as providing a means of enforcing the liability of the person 
on whom the penalty is imposed..

If that test be applied in the present case, it' seems to me that the 
conclusion at which the Judge of the Small Cause Court has arrived , 
is correct; because it seems to me clear that the Aet with which 
we are dealing is not, and was never intended to be, a- sieve Act 
for the protection of the revenue, but that it is an Act having 
other objects of public policy in view as well. , In the ifirst place 
we should be shutting opjc eyes to what is a matter of common 
knowledge, that in this country as w6ll as in England for many 
years past, from a period long before this Act was passed, public 
men have never , supposed that the regulation of the ti-affic in 
intoxicating liquors ia to be dealt with upon considerations of
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1889 revenue alone. In  the second place, when we turn to the Act itaelf
- B o i s t u b  I  think the same'thing is apparent from its express language, ia

Naun' respect it is unlike the Act of 6 George IV, c. 51, under
». which several'of the cases cited to lis were decided, particularly 

OHnEtTsEN. the case of Smith v. Mawhood (1). The preamble of the Act is a 
good deal wider than if the object were merely the protection of 
the revenue. It is this: “ Whereas it is expedient to consolidate 
and amend the laws relating to the manufacture sale and posses­
sion of exoiseahle articles ; and there is another object, “ the 
collection of the revenue derived therefrom;” and as we go through 
the Act, we find that these two objects are kept, side by side, 
ia view, the regulation of the drink traffic in the interests of the 
public, and the protection of the revenue. This is particularly 
apparent from certain sections in the Act. Section 14i was 
referred to, and it is not without weight. The 29th section is 
an important section, because it shows that a license is to be 
cancelled, not only on-grounds affecting the revenue, but on 
grounds affecting the character of the holder, showing, I  think, 
clearly, that in that section at any rate, ^the Legislature had iti 
view public morals, as well as the protection of the revenue.

Then s. 62 has been referred to, and I  think rightly referred 
to, because it shows that a dii¥eronce ia made between the 
holding the same article for a purpose connected, and for a pur- 
pose not connected, with the trafi&c in intoxicating drinks.

Then s. 67 expressly deals with cases of misconduct on 
the part of a person holding a license, and the permission' bf 
misconduct by such iS person of a  character directly connected 
with public morals and not with the receipts of revenue, And 
again, s. 80 is another special provision relating to the case of 
cantonments. The object of s. 80 ,1 apprehend, can be nothing 
but the securing of the discipline, the morals and good conduct 
of the troops in cantonments. The consequence then to niy 
mind is, that both on general principles and the terms of the 
Act itself, this Act cannot' be said to be a mere Revenue Act, 
but it is an Act having no doubt the protection of the revenue 
in view, but having in view also important object's of pwblle 
policy.

( 1 )  14 M. & W „ 45?.
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Another test has been applied in various cases in order to 188&* 
determine whether the penalty imposed by an Act was intended" b o i s t u b  

to create a prohibition so as to invalidate a specific act of deal- 
ing in violation of the law in which the penalty is to be found, 
and that ia, to see whether the penalty is imposed in general c h o en  Se n , 

terms for the carrying on of a trade, or for the omission of some 
preliminaiies which the law imposes on the opening of a trade, 
or some such general purpose as that, or whether the penalty 
is imposed on each specific act of dealing. In the latter class 
of cases, the Courts have been prone to construe the penalty as 
creating a prohibition, and therefore vitiating each transaction.

If  that test be applied in this case, it is clear that the penalty 
is imposed on each specific act. Section 53 of the Act imposes, 
for selling an exeiseable article Avithout a license, a fine of so 
many rupees for every such sale. Thus what the Legislature 
had in view was not merely the general carrying on of the trade 
of a trader, but every specific act of sale. This is the more 
apparent from some of the provisos which follow the general 
words in that section. The third proviso says that “ Nothing con­
tained in the first clause of this section applies to the sale of any 
imported spirituous or fermented liquors purchased by any 
person for his private use and so disposed of upon such person 
quitting a station or after his decease.” That proviso shows that 
in the view of the framer of the section, if it had not been for the 
proviso, any oflScer who, on being ordered from one station to • an« 
other in Bengal, sold his stock of wine to his successor, or to 
anybody else, would be liable to the penalty if he did so without 
having a license; and that ,if the exccutor of any gentleman 
dying in Calcutta were to sell bis stock of wine, without taking 
out a license, he would, but for the proviso, be liable to a 
penalty. All this shows that the thing wHch the Legislature had 
in view was any act of sale; and that according to the anthorities 
is strong to show that the penalty is imposed with the view of 
prohibition.

The result then is, that, according to the authorities, case 
falls within c the class of those in which the penalty is imposed 
for the purpose of- prohibition, and not of those in which it is 
imposed solely for the benefit of the revenue.
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iggg Several cases decided in the Indian Courts have been cited, 
but they do Bot throw a very strong light upon this case. They
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^OHoas related not to contracts of sale but contracts of a dififerent 
character. The result is that, in my opinion, we ought to answer 

CH0HH stir. <=*1® fourth qu^tion referred to us in the affirmative, and as that 
disposes of the whole case, it is unnecessary to answer any of the 
others.

Attorney for the plaintiffs: Baboo K ali Nath Mitter.
Attorney for the defendant: Baboo B, If. Bose.
T. (l. p.

FULL BENCH.

Sefore Sir W , Cemer Petheram, Knight, Chief Juntiae, Mr. Jualiee MiUer, Mr, 
Juatiee Prinsep, Mr, Justke Wilson and Mr, Jm tice TottenJum. 

jggg NILMONY PODDAB and ornEiia (ArPBLUUTS) v. QUBEN-EMPBBSS
JU archil, (llEflPONDEHT.)«

Sentence—Separate sentences for rioting and grievous hurt—Penal Code, as. 71, 
para, 1,, 144, 147,148, 334—Act VIH of 1882—ff/'iviiml Procedm 
Code (Aci X of 1882), s. 35.

Per Curiam (T o tte n h am , J., dissGnting).—Separate Bcntencna passed upon 
persons for the offienoeB of riotin|» and grievous hurt aro not logalwheroitis 
fouud tliat such persons individually did not ooinmit any act which amounted 
to voluntarily causing huvt,bat wore guilty o£ that ofEonoe under 8.149 of the 
Penal Code. Empms v. Bam Fartab{\), approved; LoJee NathSarhary, 
Quem-Emprm (2), overruled.

Refebenoe to a Pull Bench made by Mr. Justice Mitter and 
Mr, Justice Macpherson under the following order

The question reserved, by us in this case is, whether separate 
eentencea passed upon the appellants Nos, 1, 8, 4s, and 6 for offences 
of rioting and hurt are legal.

The finding of the lower Court which we have upheld b 
that these appellants, who are guilty of rioting, did not individuallj! 
commit any acts which amounted to voluntarily causing hurt;

# Pull BenoU on Criminal Appeal No. 78 of 1889, against tho judgraeiltof 
Mr. B. L. Gupta, Officiating Sessions Jndge of Farridporo, dated the $1:̂  
December 1888.

{1)I.L.B.,6A11., 121,


