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May, 17.

Before Mr. Justics Tudbaill and ufr. Juslice Chamier.

ASGHAR HUSAIN (Prnanrier) o PAL AHIR AND OTHERS (DBTENDANTS).*
Estoppel—Qccupaney holding mortgaged to zamindar and sold in eweculion
of a deeree on the mortgaye as a fized-rate holding—Ejeciment of purchaser
—Right of purchaser to recover possession—Possessory title.

An occupaney holding was mortgaged to the zamindar as a fized-rale
holding ; was sold as such in execution of a decree on the morfgage and pur-
chased by a siranger, who remained in posscssion thereof for some eleven years,
paying rent to the zamindar. Subsequenily the purchaser was dispossessed by the

ndgsment-debtor. Held on suit by the purchaser fo recover possession. that the

defendant was estopped from setting up the plea thab the holding was an
occupancy holding and that, tho delendant having no title at all, the plainfiff
was entitled to regain possession on the strength of his possessory title.

This was an appeal under section 10 of the Letters Patent
against a judgement of Ricmarps, J. The facts of the case suff-
ciently appear from the judgement under appeal, which was as
follows 1=m : ' ,

“This appeal arises oub of a suit for possession of immovable property.
The merits of the case seern to be with the plaintiff, who obtainéd a decree in
both the courts below. It appears that the defendants or their predecessor in
title mortgaged the property now in suit. In the mortgage the property was
described as being held as a fixed-zate tenancy. A suit was instituted on foot
of the mortgage. A decree was granted and the property was sold as a fixed-
rafe tenancy, The auction purchase took place on the 23rd of August, 1897,
and the sale was confirmed on the 2nd of November, 1807, The plaintifi in his’
plaint] alleges]all these facts, and further that ho was dispossessed by the defen.
dants on sthe 17th of October, 1908, The suit was instituted on tho 21st of
November, 1908. Notwithstanding the deseription of the property in the
mortgage] and in the decree, as also at the time of the auction sale, it.now
turns out that all along tho property was held a3 an occupancy holding and
not as & fxed-rate tenancy. The plaintiff comes into courh having to admit
that the holding is an occupancy holding. The lower appellate court has held
that the holding is an occupancy holding, but that the defendants are estopped
from setting up this defonce, In my opinion the defendants are entitled to
succeed, Bection 9 of Act XITof 1881 provides that a right of ocoupancy shall
not be transferable in execution of a decree. The result is that the plaintiff
hag'to come into court and ask for possession on tho basis of un alleged male
of ax interest in land which the law in tho most express torms provides shall
not besold. A number of authorities have been cited. In the oase of Ashu
Tosh Sikdar v. Behori Lal Kirtania (1) it was hold that a sale in confravention
of the terms of seotion 99 of the Transfer of Property Act is not a nullity, bub

* Appeal No. 89 of 1911 under seotion 10 of the Letters Patent,
(1) (2807) I, I, R, 85 Qale,, 61,
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merely voidable. In that case the property had been attached and sold on
foob of a simple money decree, thers being at the thme a subsisting mortgage
against the property vested in the decrec-holder. The appeal arose out of an
application to set aside the sale and not, as in the present case, a suit to recover
possession based on the sale. Furthermore, the provisions of section 99 of the
Transfer of Property Act are not altogether analogous to the provisions of section
9 of Act XII of 1881, In the case of Madho Lol v Katwari (1) it was held
that in execution of a decres for enforcement of a hypothecation bond by sale
of specific property an objection by the judgement.debtor that the property is
not transferable with reference to section 9 of the N.-W. P. Rent Act could
not be entertained. This case also arose oub of execubion proceedings. In the
present case the plaintiff has fto come into court admitting that he is mot
in possession and that he is seeking possession of property which he has to
admit was nob transforable by the court. In other words the plaintifi has to
say himself the very thing which it is claimed the defendants are estopped from
saying.

“Iam asked to hold that the decrees of the courts below may be sup-
ported by virtue of section 9 of the Specific Relief Act. Tho plaintiff, it was said,
being in possession and being wronglully dispossessed, brought his suit within
six months, I am afraid lhat this contention is not open to the plaintiff.
Even assuming that the plaintiff was dispossessed by the defendants otherwise
than in due course of law, if hé had wished to recover possession on this
ground, he ought to have instituted the suit on this ground alone and not,
as he has done in the present case, by bringing a suitfor ejectment on title.

" It bas been clearly and distincily held by a Full Bench of this Coursin the-
case of Lachman v, Shambhu Narain (2) that a plaintiff. suing for possession
_on the basis of title cannot get a decree for possession under the first paragraph
-of section 9 of the Bpecific Relief Act. Although I feel bound to allow this
appeal, I do not think that the defendants are entitled to costs in any court.
T accordingly allow the appeal and, sotting agide the decrees of both the courts
below, dismiss the plaintifi’s suit. I direct that the parties shall abide their
own costs in all courts.”

The plaintiff appealed,

Dr. Satish Chandra Banergt, for the appellant 1

The defendants, who are the mortgagors and, as such, Were
defendants to the suit on the mortgage, and who were judgement-
debtors to the decree in execution of which the plaintiff purchased
‘the property in dispute, had full knowledge of all proceedings
before and after execution and had full opportunity of raising the
ob}ectlon at several stages of those proceedings that the holding
was an occupancy bolding, and as such, non-transferable, Havmg*
failed to raise such objection at any time prior to the sale, it was
not competent for them to resist the purchaser after the confirm-

ation of the sale, when, so fatr as the parties to the execution case
(1) Weekly Notes, 1885, p, 4. (3) (1910) LL.R., 88,All, 174,
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were concerned, the title vested in the purchaser; Dwarkanath
Fol v. Tarini Sanker Rey (1). Moreover, the defendants
having failed to come within six months of their dispossession
their occupancy right was extinguished, and they had no right left
to interfere with the possession of the plaintiff; Dalip Rai v,
Decki Rai (2).

Mr. Myhammad Ishag Khan, for the respondents :em

The principle of estoppel could not be invoked to defeat the
plain provisions of a Statute. There was an express provision
of law that an occupancy holding could not be sold. The fact
that the defendants did not raise the point during the pendency
of the suit and the execution proceedings could not operate as an
estoppel ; Jugadbandhu Suho v. Radha Krishna Pal 3), dbdul
Aziz v. Kanthuw Mullils (4). The defendants being in actual
physical possession of the property, the plaintiff must establish
his title before he could oust them. 'The defendants were
occupancy temants and were wrongfully dispossessed. They,
however, got back possession before the expiry of 12 years.
They could not be ejected. Section 79 of the Agra Tenancy
Act applied where the zamindar dispossessed his tenants. It did
not apply to the case of the dispossession of a tenant by an
outsider,

Dr. Satish Chandra Banerji was not heard in reply.

TupBALL and CHAMIER, JJ.—The facts of the case out of
which this appeal has arisen are as follows. The predecessors
in title of the defendants respondents were occupancy tenants of
a cerfain holding. On the 4th of June, 1885, they mortgaged this
holding describing it as a fiwed-rate tenure in favour of the
zamindar of the willage. A suit was brought to enforce the
mortgage in December, 1895, and on the 27th of July, 1896,#
decrée for sale was passed, On the 23rd of August, 1897, the
property was sold as a fiwzed-rate tenure and was purchased by the
plaintiff, a stranger to that suit, The judgement-debtors objected
to the zamindar being allowed to bid at the sale. On the 2nd of
November, 1897, a sale-certificate was granted to the plaintiff,
From that date up to the 16th of October, 1908, the plaintiff had

been in possession of the holding, paying rent to the zamindar,
(1) (1907} LLR:, 34 Calo., 199 (4) (1899) LL.R., 91 All, 204
(3) (1909) TL.R., 36 Cale,, 920. (4) (1910) LLR., 88 Oalo., 513,
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On the latter date he was dispossessed by the defendants,”who
asserted that the land was their occupancy tenure. Hence the
present suit was brought by the plaintiffs to recover possession.
The court of first instance and the lower appellate court decreed
the claim, On second appeal to this Court the learned Judge
before whom the case came dismissed the suit, holding that, as
a right of occupancy could not be sold in execution of a decree,
the plaintiff acquired no title to the holding, and therefore he was
not entitled to a decree in a suit for ejectment against the defen-
dants, Two points are pressed before us. The first is that the
judgement-debtors are estopped from saying that the tenure was
an occupancy tenure and not a figed-rate tenure ; and secondly,
even though no title passed to the plaintiff by the auction-=sale,
still, on the 16th of October, 1908, the defendanis had no title
themselves, and therefore the plaintiff is entitled to a decree
for possession against them on the strength of his possessory
iitle. 'We think both these contentions are sound. It is clear
that the defendants as well as the zamindar gave out that the
tenure was a fixed-rate tenure, that is, one transferable in exe-
cution of a decree. The judgement-debtors in the mortgage suit
raised no objection whatsoever either in the course of the suit or
in execution proceedings on the ground that the tenure was not
transferable under law. The plaintiff, acting on the belief that
the tenure was a fixed-rate tenure, as stated by the parties to the
mortgage-deed and the mortgage suit, purchased it. We think
that it does not lie in the mouth of the defendants to say now that
the tenure was not a fixed-rate tenure. Furthermore, it is quite
clear that for about eleven years the defendants had been out of
possession, The plaintiff has held possession and has been ac-
cepted by the zamindar as a tenant and has paid rent for the hold-
ing. Any right which the defendants had as tenants disappeared
long ago, and when, on the 16th of October, 1908, they dispossessed
the plaintiff, the latter had at least a possessory title, while the
defendants had no title whatsoever. On the basis of his possessory
title alone the plaintiff would be entitled to a decree. We allow
this appeal, set aside the judgement of the learned Judge of this
Court, and restore the decree of the lower appellate court, The
~ plaintiff will have his costs throughout. v -
Appeal allowed.
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