
1912, APPELLATE CIVIL.
M ay, 7. ---------------------- _

Before Mr. Jusiice Karamat Emain and Mr, JusHoa TudluU,
A2IZ BAKHSH (O b je c to r ) v . KANIZ FATIMA BIBI an d  a n o t h e h

(D eo REB-HOLDEBS). *

Civil J?rccBdiire Code (1908), order X X I, rule 57—ExccuUon of dcorec—ALiach- 
went—AppUcaiion for execution dismissed hui suhseq^uen'ly restored on rcvieio.

By a mistake of tlie Court an application for execution against properly 
whicli was under attaolinient was dismissed, but the decTce-h.older obtained a 
review of that order and the osecuting court was directed to proceed. There 
was BO order removing the atlacbment. Held on application by the decree- 
holder to sell the attached property that the attachment still subsisted and 
was valid as against a sale made by the judgement-debtor previoua to the 
review.

Ill this case the- Lisyignee of ii .simple money decrce applied for 
utLachineiit of two classes of property, (1) property biirdened with 
a mortgage in favour of the assignor, and (2) property not so 
mortgaged. The first court disallowed the judgement-debtor’s ob­
jection, but upon appeal it wa.s allowed by the High Court and the 
application was dismissed in toto. The decree-holcler, however, 
made an application for review, and a modified de::;ree was passed 
dismissing the application for execution in respect of the mortgag­
ed property alone. During the pendency of the application for 
review, the judgement-debtor had transferred the jJi’operty to a third 
person, and the lower courb after receipt of the first order had sent 
the re:-ord to the record room. After review the dccree-holder 
applied to the executing courb to go on with the execution as to 
the non-mortgaged property. The judgement-debtor objected ; 
but hiy objections were disaHowed, The judgement-debtor there­
upon appealed to the High Court.

Mr. Nihal Chand, for the appellant.
Mr. B. E. O'Guvor and Maulvi Ghxilim M njto.hu, for the 

respondents.
K a e a m a t  H umai ŝt and T u dball , JJ.—This is au appeal 

by a judgement-debtor from an order passed in execution proceed­
ings.

The person seeking to execute the decree is the assignee of a 
simple riioney decree which was transferred to the court of the 
Subordinate Judge of Meerut.
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The assignee of the de:jree attached t'̂ vo lots of property, (1)
property which was burdened with a morbgage in favour of her ---------------
assignor ; (2) property whioh was not so mortgaged. Both sets of Bakhsh

property were attached. The judgement-dehtor objected that the icaitiz 
mortgaged property could not be sold in execution without a suit 
being brought on the mortgage.

The first court disallowed the objection. An appeal was pre­
ferred by the judgement-debtor to this Court, a Bench of which, 
on the 2nd of June, 1909, upheld the objection and passed a decree 
dismissing the application for execution in toto. In this order 
there was clearly an error, as some o f  the property attached was 
not mortgaged property.

Accordingly, on the iOth of August, 1909, the deeree-holder 
applied for review of the judgement of the 2nd of June, 1909. The 
application was granted, and this Court, on the 13th of June, 1910, 
passed a modified order dismissing the application for execution 
only in respect to the mortgaged property and remitting the re­
cord to the lower court with orders to continue with the execution 
of the decree according to law in regard to the rest of the property.
In the meantime, the lower court on receipt of the decree of the 
2nd of June, 1909, had on the 18th of August, 1909, sent the re­
cord into the record-room.

While the application for review was pending, i.e. between 
the 10th of August, 1909, and the 13th of June, 1910, the judge­
ment-debtor sold the non-mortgaged property to a third party.

After the decision of the 13th of June, 1910, the deeree-holder 
applied to the lower court on the basis of this Court’s order of that 
date to go on with the exejutiou proceedings and to sell the 
attached (non-mortgaged) property. The judgement-debtor (not 
his transferee) objected, pleading that under order XXI, rule 57, 
the previous attachment had ceased to exist, and that a fresh 
attachment was necessary and the property could not be sold as he 
had already sold it to another person.

The lower court rejected the objection, and hence this appeal 
by the judgement-debtor.

Stress is laid on order XXI, rule 57. The rule clearly does 
not apply. It relates to the ca'se of a default by the decree-hoklei* 
which prevents the court from continuing the execution proceed^
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1912 ings and results in a dismissal of the application for execution by
---- reason of that default. In such a case the rule lays down that

E a k h s h  the attachment ceases to exist directly the order of dismissal is
K^mz passed. The rule allows the court on the occurrence of such

I'ATiMA B ib i .  j-o either dismiss the application or adjourn the proceed­
ings, and adds that if the application be dismissed the attachment 
ceases at once.

In the present case there was no default, nor after such a dis­
missal -would the revival of the execution proceedings cause a 
revival of the attachment, at least so as to prejudice the rights of 
strangers who have in the meantime acquired a title to the pro­
perty (vide 14 C. L. J., 476). This latter case does not help 
the appellant who is himself the judgement-debtor ; nor is the case 
reported in 13 C. L. J., 243, of any assistance, for in that case 
there was a clear specific order releasing the property from 
attachment. Prior to the Code of Civil Procedure now in force 
there was often considerable doubt whether an attachment came 
to an end on the passing of an order dismissing an application for 
execution by reason of the decree-holder’s default (fnde I. L. R,, 
33 Calc., 666). This has now been set at rest by order XXI, rule 
67. But in the present case there was no such order of dismissal 
for default. The first order of dismissal passed by this Court on 
appeal on the 2nd of June, 1909, was set aside on review, and the 
order finally passed on the appeal only disallowed the application 
for execution in so far as it related to the mortgaged property, 
and upholding the application in regard to the property now in 
question and ordering the lower court to go on with the execution 
of the decree in respect thereto.

In regard to this property there has, thoronjre, been no diŝ  
missal of the application for execution. The lower court's order 
of the 18th of August, 1909, consigning the record to the record- 
room does not and cannot help the appellant. He made the 
transfer while the application for review was ponding. We would 
point out that his transferee has not (jijino into court.

We hold that in the circumstances of this case the attachment 
oftheproperty in question at no time came to an end, and we, 
therefore, dismiss the appeal with costs,

Appeai dwmundt
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