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Before Mr. Jusliee 2’ollenliant and Mr. Justiae Banerjee.
1889, SHAMA DASS (PiAiHTiFF) V.  IIURBUNS NARAIN 8INGH and  othehs

 ̂ (DElTElIDAtlTS).O

Appeal—Ete parte decree—Ordet' selting aside eoe parte decree—Civil Pro. 
eedure Code (dot Z IV  1882), ss, 108, 588—JVô *j(ZoaWo?j in, “ Gazette." 
There is no appeal from aa order aefctiag aside an ex parte decree.

T h is  was an appeal against an order settin g  asido an m  parte 
decree, on the ground th a t the summons had n ot b een  served 
upon the defendants,

Mr. Bonnerjee and Baboo Umalcali Mooleerjee for the ^ppel-' 
lant,

Mr. 0. Qregory and Baboo Romesh Ohunder Bosa for the re
spondents.

Mr. Oregory took a preliminary objection that there was 
no appeal from such an order.

The following judgments were doliveredby the Court (Totten

ham and Baneejee , JJ.)
Tottenham, J.—This is an appeal against an order passed by 

the lower Court setting aside an ex parte docreo.
A preliminary objection was taken on the part of the respondents 

by Mr. Gregory, that from such an order no appeal lies under 
s. 588 of the Code.

This question was argued at considerable length; and reserv
ing our judgment upon it, we also heard the appeal on the 
merits. Upon consideration, I  am of opinion that Mr. Gregory is 
right, and that no appeal lies. When Act XIV of 1882 was 
passed, the wording of i  588, cl. 9, -was to this effect: 
“ Orders rejecting applications under s. 108, or an order to 
set aside a decree exparti,” TJndor this clause, apparently 
an appeal would lie from the order now before ua; but I  iilld 
that the word “ or” in the clause after s. 108 was by an 
error placed for the word ‘'for.” In August 1882, that is, 
one month after the Act came into force, a corrigendum wâ

* Appeal from Order No. 434 of 1888, against the order of B'uboo 
Eakhal Ohunder Bose, Subordinate Judge of Slinhabad, dated the 13th of 
August 1888.



published in the Gazette of India, under tlie signature of the I88O 
Secretary to the Government in the Legislative Department, by r tl^
■which it was notified that the word " for " ought to have stood HnnBTOs
for “ or" in this clause. I  think I  am justified in taking Na.baih
judicial notice of this notification and acting upon it. I t  is true 
that the amending Act (VII of 1888) assumes the original word
ing of the clause to have been correct, for the Act deliberately 
provides that the -word “ for ” shall stand in the place of “ or 
but in the statement of objects and reasons, -which accompanied 
the Bill when framed, it was stated that the amendment of this 
clause -̂was only intended to coirect a typographical error. I t  
is clear to me, therefore, that the Legislature never intended to 
enact thiit there should be an appeal feom an order setting aside a 
decree passed ex parte.

That being so, I  allow the preliminary objectioa in this case 
and dismiss the appeal with costs.

E a n e e j e e , J.—I  also am of the same opinion. I  think that 
the Code of Civil Procedure, even as it stood previous to the 
passing of the amending Act (VII of 1888), did not allow any 
appeal from an order granting an application for setting 
an ex parte decree. •

I t  was contended that cl. 9 of s. 588, as it stood be
fore the amendment by Act VII of 1888, allowed such an 
appeal. I f  that clause stood alone, this contention would have 
been right. But that is one of a series of clauses ; and regard being 
had to the context, and especially to the language of cl. 8, which 
immediately precedes, it is clear that the word “ or “ in cl. 9 
is a misprint for the word " for.” Orders against which appeals 
are provided for b y , s, 588 are invariably referred to in the 
plural number, and where more descriptions of ordera' than 
one are provided for in one and the same clause, they are coa- , 
nected by the word "and," and not by the disjunctive particle 
" or.” Clause 14 may be referred to in this connection. Eefer- 
ring to the state of the law as. it stood before the passing of 
Act XIV of 1882, we find the sam.e .view-, supported ; for cl.
9 of Act XII of 1879, which in other respeets agrees word for 
word with, the clause now under consideration, has the word 
" fo r” in the place., of the word "or,” thsyeby indicating that
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1889 the Legislature then allowed appeals only against orders rejecjt- 
8HAMA Dass ing applications for setting aside <3® parte decrees, and not against 

H ubbtjhs orders allowing such applications. And going further bade, and 
*0 ■A'Ct VIII of 1859, we find that the state of the law 

was the same under that Act. The reason of the thing would 
show that there is no ground for thinking that the Legislature 
intended to make any change in the law; for whereas an order 
rejecting an applicatioa for setting aside an ex parie decree leaves 
tlie party against •whom the order is passed without any further 
remedy (jxcept an appeal against that order; an order allowing an 
application for setting aside an ex parte decree, leaves the'party 
against whom the order is made ample remedy by prosecuting hia 
snit, in which, if he is in the right, he may yet succeed. All this 
was conceded in argument; and the learned Counsel for the appel
lant admitted that, if the construction of this clause depended mere
ly upon a construction of s. 588, the preliminary objection would be 
almost unanswerable. But it was contended that the Legisla
ture, by having recourse to the process of legislation for the 
purpose of altering the word “ or" into “ for," has shown that 
we are no longer at liberty to suppose that it was a misprint 
for "for.” I  do not see much force in this contention.' All that 
the Legislature did was only to guard against any possibility of 
error in construing s. 588; and, as my learned brother has 
shown, a reference to the statement of objects and reasons for 
making the change in question shows that what the Legislature 
meant to do was merely to correct a typographical error. If that 
is their express object, there is no force in the argument that 
we must presume their object to have been to alter the law 
and make it by the amending Act something different from 
what it was originally intended to be.
T. A. F . Appeal dismissed.
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Before Mr, Justice Pigoi and Mr, Justice Beverley.

I s  THE MATTER OF ANTJND CHTJNDER ROT {A.tTCTiON-pnncHAsi5n) w. igS9
N IT A I BHOOMIJ (Jtjdom ent-debtor’).® Febrmiry 20.‘

Appeal—‘Appeal newly given ly law—Proeeedings instituted 2Jrior to change in 
proeedure—Appeal from order under s, 312, Ct«iZ Procedure Code (_Act 
X IV  of 1882)--^c« VII of 1888, ss. 55 and 56.

I t  13 a general piinoiple of law that an appeal newly given by law is made 
applicable to proceedings instituted before tliat change in procedure is made-

Meld, accordingly, that an appeal from an order under the accond 
paragraph of s. 312 of the Civil Procedure Code, although made before Act 
VII of 1888 came into force, would, upon the operation of that Aot, Ho 
to the Court, to ■which an appeal would lio from the decree in the suit in 
relation to which such order was made, Surroeundari Dabi v. ShojoJiari 
Das Manji (1) explained and distinguishe'd.

On the 5th September 1887, Ammd Chunder Boy purchased 
a tequre at an auction sale held ia execution of a decree for 
rent against Nitai Bhoomij, On the 7th June 1888, the sale 
was set aside by an order made by the Mansiff of Purulia under 
the second paragraph of s. 312 of the Code of Oivil Procedure.
In July 1888, a few daya after Act VII of 1888 came into opera' 
tion, Anund Chunder Roy appealed from this order to the Deputy 
Cornniissioner of - Manbhoom, who dismissed the appeal on the 
ground that he had no jurisdiction to hear it, observing: " I t  
is, however, clear that no appeal lies. By s. 688, clause (16) 
and 689, it is provided that an appeal lies to the High 
Court from ‘ orders under s. 294, the first paragraph of s. 312 
or s. 313, for confirming, or setting aside, or refusing to set aside 
a sale of immoveable property.’

“ The diiSference between the terms of s. 688, clause (F) of Act 
X of 1877, the former Oivil Procedure Code, appears to indicate 
that the Legislature advisedly took away the right of appeal 
in cases in which the objection had been allowed, and the 
sale set aside. Even if this were otherwise, the appeal, if any,

« Civil Rule No. 1302 of 1888, against the order passed by E. N. Baker,
Esq., Deputy Commissioner o£ Maabhoom, dated the 27tih of August 
1888.

(t) I, L. B., la .Oftlc., 86.
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would lie to the Higb. Court, aad not to this Court. I  have, there
fore, no jurisdiction.

“ By ss. 56 and 56, Act VII of 1888, an appeal has been allowed 
in this class of cases to the District Court. This Act came into 
force on the 1st July 1888, a few days before this appeal was filed; 
and it is argued that the procedure and jurisdiction in the case 
before me are therefore govcrnedby its provisions. This, however, 
does not appear to be correct. In EwrosvM dan Dabi v. 
Bhojohari Deis Manji (1), it was held that the words ‘ any pro- 
ceedings commenced before the repealing Act shall have come 
into operation’ in s. 6 of the General Clauses Act I  of 1868 in. 
elude an appeal against a decree made before the passing of the 
repealing Act, as such appeal must be considered a proceeding ia 
the original suit. The ratio deoidendi of this case applies equally 
whether the repealing Act repeals an entire Act, or only portion 
of an Act, I t  follows, therefore, that this appeal is governed by 
the law as it stood at the time of institution of the original suit, 
i.e., in the year 1883. As already stated, no appeal lies to this 
Court under the law as it stood then.”

On the 16th November 1888, Anund Chunder Roy moved 
the High Court, and obtained a rule, calling upon the judg. 
ment-debtor, respondent, NitaiBhoomij, to show cause why the 
order of the Deputy Commissioner of Manbhoom, dated the 27th 
August 1888, refusing to hear an appeal from an order under 
s. 312 of the Civil Procedure Code, made by the Munsiff of Purulia, 
and dated the 7th June 1888, should not be sot aside on the 
ground that the Deputy Commissioner had jurisdiction to 
entertain the appeal under tho provisions of Act VII of 1888.

On the rule coming up for argument,—•
Baboo Kishon Lai Goswatrd for the petitioner.

Baboo Issur Chunder Ghuolcer'butty and Baboo Upmdev 
Chunder Bose for opposite party,

The judgment of the Court (PiGOT and B e v e r l e y , JJ .) waa 
as follows :—i

In this case an order under the second paragraph of 
s. 312 of the Civil Procedure Code, setting aside a sale ■ on the

(1) I. L. B,, 13 Calo,, 80.
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ground of a material iiregularity, ■was made by the MunsiEf of 
Purulia.

The order was made on the 7th June 1888, before Act V II of
1888 came into force; and, therefore, when the order was made, Oh o td k b  

no appeal lay from it to the Court of the Deputy Commissioner,
Act VII of 1888 came into force on July 1st, 1888. By that 

enactment an order made under s. 312 is made appealable 
to the Court, to which an appeal would lie from the decree in the 
suit in relation to which such-order was made. In the present 
case such Court would be that of the Deputy Commissioner.

After the 1st July, an appeal was presented to the Depnty 
Commissioner from the order of June 7th. The Deputy Oommis- 
sioner rejected it, holding that the new enactment did not apply, 
as the suit in which the order was made was instituted under the 

, Act of 1882, under which no such appeal was allowed to his 
Court; that, therefore, the old law governed the matter, and"that 
he had no jurisdiction to hear the appeal.

From that order this appeal is brought. The decision 
■appealed from is founded on the decision of this Court in 
Eurrosundari Dabi v. Bhojohari Das Maviji (1), in which 
it was held that no appeal lay against a decree in aguit 
instituted under the old Bengal Rent Act VIII of 1869, 
although the appeal was presented after the new Act VIII of 1885 
came into force, by which Act (it was assumed for the purpose of 
the argument) an appeal was given.

That case was decided upon the construction of s. 6 of 
the General Clauses Act. The appeal, if it was given, was given 
by the Act of 1885, which repealed the Act of 1869 ; and it was 
held, that aa the repeal of the Act of 1869 could not affect pro- 
ceedings commenced before the repealing Act came Into operatiouj 
and as the word “ proceedings” in the General Clauses Act 
includes an appeal against a decree made before the passing of 
the repealing Act, the appeal did not'lie.

In  the present case, the question does not arise in resjgect of the 
■provisions of a. repealing , Act So far as the ss. 55 ja,nd 56 
of Act V II of 1888 affect the present proceedings, they do. so, not 
by repealing the former Act, but by 'adding to. its provisioiis 

(1) L. 13 Oalo., 86.
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1889 an appeal in a case in -vvliich the former Act did not allow 
one. They advance the remedy of the subject in this particular 

MATTER 01' We do not think, therefore, that the General Clauses
ANPND ' “

CHnNDBB Act applies.
Thali being so the general principle of law is applicable, that

BaooMiJ newly given by law is made applicable to proceedings
instituted before that change in procedure is made. That prin
ciple is contravened by the General Clauses Act (whether inten
tionally or not) in cases where the appeal is conferred by means 
of the operation of the repeal of an existing Act. But that effect 
of the General Clauses Act must be limited to the casos strictly 
covered by its provisions. The present is not such a case. We 
hold, therefore, thp,t the appeal lies to the Court of the Deputy 
Commissioner. We make the rule absolute.

We set aside the order of the Deputy Commissioner, and direct 
him to entertain the appeal.

The costs of this Rule will be disposed of by the Deputy Com
missioner on the hearing of tho appeal we now direct him to 
enbertain. We assess the hearing fee on each side at three gold
mohurs,

0. D. P. litile made aholute.
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