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Before Mr. Justice Sir Henry Qriffin and Alr, Justice Chamdier,
HIRA SINGH anD ANoTHER (PrAmTIFFS) v, MUSA MMAT AMARTE
(DEPENDARTR). &
Aot No, IX of 1908 (Indian Limilation Aol ), seclion 31-Lortgage—Suit
for vale— Limitalion—det No. X of 1897 (General Clawses det), section 10,
The special period of hmitation for suits for foreclosure or for sals by
a mortgagee, prescribed by section 31 of the Indian Limitaticn Act, 1408, namely,
two years from the date of the passing of the Act, expired on & Sunday. Held
that a suit for sale to which section 81 applied instituted upon the following
Monday was within time. Shevdas Daulatram Marwads v. Narayenvalad 4saji
(1) dissented from,

The facts of this case were as follows :—

This appeal arises out of a suit on a mortgage bond alleged to
have heen executed on the 25th January, 1881, by Nathu Singh and
Kallu, who are now represented by Musammat Amarti, defendant
No. 1. The suit was filed on the 8th August, 1910, the Tth August
being a Sunday. The court of first instance decreed the plaintifts’
suit. Musammat Amarti, defendant No. 1, appealed to the lower
appellate court. One ground {aken in appeal was that the suit

was barred by limitation, The lower appellate court held that as

the courts were closed on the Tth August, 1910, the last day of

limitation, the suit baving been filed on the 8th August, 1910, the
day on which the courts recopened, was within time, The appeal
was accordingly allowed.

The plaintiffs appealed to the High Court,

On the question of limitation the arguments were as follows w=—

Babu Sital Prased Ghosh, for the respondents :mm

The suit having been filed after the “two years period of
grace” had expired, was clearly barred by limitation, The
period of limitation * prescribed” by the Act is to be found in
the schedule. The Legislature, in view of the Privy Council
ruling—Vasudeva v. Srinivase (2)—had provided an additional
period of grace, and this period could not be extended by any of
the provisions applicable to the “ penod of limitation prescribed.”
The prescribed period of limitation is not to be found in section
31 of the Limitation Act but in the schedule annexed thereto :
Dayaram Purasrom Marwadi v. Lazman Runja Teli (3).

, * Second Appeal No, 795 of 1911 from a decree of A. W. R, Cole, Additional
Juige of Aligarh, dated the 19th of June, 1911, reversing a decres of Abdul
Hasan, Munsif of Khurja, dated the 27th of Maxrch, 1911, )
*{1) (1911) L. Li, B., 86 Bom,, 268, {2) (190T) . L. R,, 30 Mad., 426,
(8 )(1911) 18 Bom., 1., R., 284,
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Section 4 of the Limitation Act is not applicable to section 81, for
that scction is a self-contained provision and commences with the
words ¢ nobwithstanding anything in tlis Act or in the Indian
Limitation Act of 18777 which clearly indicate that section 31
excludes the applicability of any other provision of the Limitation
Act, The only other proviso which can be relied on, as authorizing
the presentation of the suit on the following Monday (August 8th,
1910) is section 10 of the General Clauses Act. In the first place
that section was not intended to refer to suits; and, secondly, by
the proviso, the section was made inapplicable to proccedings to
which the Limitation Act of 1877 applied. The Act of 1877
having been repealed, all references to that Act must be read as
references to the new Act of 1908. This principle was recognised
by section 8 of the General Clauses Act : Shevdas Dawlutram Mar-
wa li v, Navayenvuld Asaji (1).

My, M. L. Agarwla, for the appellants, in reply :

The Bombay rulings did not give due effect to section 10 of the
General Clauses Ast. The proviso to that section only excluded
proceedings to which the Limitation Act of 1877 applied, and there
is absolutely no warrant for reading the werds « the Indian Limita-
tion Act of 1908 ” for the words * Indian Limitation Act of 1877.”
There is no provision in the new Act of 1908 analogous to the
provision contained in section 158 of the new Civil Procedure Code,
whereby any reference made in any Act to the repealed Act of 1877
could be taken to have been made to the new Act of 1908. Section
8 of the General Clauses Act would not authorize such reading,
because it only says that any reference to a repealed provision
should be construed as a reference to the re-enacted provision.
It cannot be said that section 81 of the Act of 1908 is a re-enacted
provision substituted for a similar repealed provision. Therefore,
the proviso to section 10 not applying, the section itself would
apply. The word « proceedings ” is wide enough to cover  suits,”
and therefore the plaint, though presented on Monday, August
8th, 1910, was within time. Section 10 simply embodies the
general principle of law, namely, that the law does not compel a
man to do that which he could not possibly perform, and there is -
no‘thl}ag in the Limitation Act of 1908 to indicate that this general
principle of law would not apply to section 81.

(1) (1911) L L. B., 86 Bom., 968
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Grirrin, J. ~This appeal arises out of a suit on a mortgage-
bond alleged to have been executed on the 25th January, 1881, by
Nathu Singh and Kallu, who are now represented by Musammat
Amarti, defendant No. 1. The suit was filed on the 8th August,
1910, the 7th August being a Sunday. The original bond was not
produced. The plaintiffy alleged that it was in the possession
of defendants 2 to 4 and filed a copy. Musammat Amarti, defen-
'dant No. 1, pleaded that the plaintiffs were not entitled to sue
without first obtaining a succession certificate, and that the original
bond had been paid off. In the court of first instance a succession
certificate to collect a debt of Rs. 500 in respect of the bond now
In suit was filed by the plaintifis. No evidence was adduced by
either party. The court held that, as the execution of the bond was
not specifically denied in the written statement, it must be held to
have been admitted and decreed the plaintiffs’ suit. Musammat
Amarti, defendant No. 1, appealed to the lower appellate court.
One ground taken in appeal was that the plaintiffs had nob
shown that they were entitled to produce secondary evidence
of the bond in suit. Another was that the suit was barred by

limitation. The lower appellate court beld that as the debt

due on the bond in suit was over Rs. 2,000, whereas the plaintiff
had obtained a succession certificate in respect of a debt of Rs. 500
only, the suit could not be maintained by the plaintiffs and
must be dismisfed. On the question of limitation the lower
appellate court held that as the courts were closed on the 7th
August, 1910, the last day of limitation, the suit having been
filed on the 8th August, 1910, the day on which the courts reopened,
was within time, The court further held that the execution of the
bond was admitted by implication. The question whether the
plaintiffs were entitled to produce secondary evidence of the bond in
suit does not appear to have been argued before the court below.
The appeal to that court having been allowed, the plaintiffs come
here in second appeal. '

I think the suit should not have been dismissed on the ground
that the succession certificate held by the plaintiffs was not sufficient
to cover the amount due on the bond in suit. The proper procedure
for the court to have adopted was to allow the plaintiffs sufficient
time within which to obtain an extension of the certificate.
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T also think that some evidence should have been required of
the plaintiffs before admitting secondary evidence of the bond in
suit, The learned vakil on behalf of the respondent supports the
decision of the court below on the ground that on the date on
which the suit was filed—the 8th August, 1910-~the suit was
barred by limitation.

The question of limitation is one of some importance and is not.
free from difficulty. The Limitation Act No, IX of 1908 became
law, so far as section 81 was concerned, on the 7th August, 1908.
By section 31 of that Act it was enacted that a suit for foreclosure
orasuit for sale by a mortgagee may be instituted within two years
from;the date of the passing of the Act or within sixty years from
the date when the money secured by the mortgage became
due, whichever period expires first. The two years expired on
August Tth, 1910, which was a Sunday. The suit was filed on
August 8th, 1910, the present Limitation Act being then in force.

Sextions 8 and 4 of the Limitation Act No. IX of 1908 are
as follows e .

8. Subjest to the provisions contained in sections 4 lo 25 (inclusive), every
suit institniel, aprexl jreferrel, and application made, affer the period of

limitation prescribed therefor by the first schedule, shall be djsmissed, although
limitation has not Leen st up as a defence,

4, Whoere the period of limitation prescribed for any su't, appeal, or appli-
cafion, expires om a day when the court is closed, the suit, appeal or appl.cation
may be instituted, preferred or made on the day that the court reopens,

At first sight it appears as if ‘prescribed’ in section 4 should
be understood as ¢ prescribed in the schedule ’. There is, however,
ample authority for holding that section 5 of the Limitation Act
of 1877 (now section 4 of the present Act) may be applied and
proceedings not governed by the ordinary limitation law. I need
only refer to 28 All., 277, and 28 All., 48, and to the aulhorities
collected at page 297 of Mitra’s Limitation Act, If the rule.
laid down in section 5 of Act No. XV of 1877 may be applied
to cases not governed by that Act, it should also be held to apply
to cases under the Limitation Act itself. _

Section 10 of the General Clauses Act lays down the same rule
as seetion 4 of the Limitation Act. It would appear that it was
the intention of the Legislature that the rule should be of universal
application. Tn the case before us, in the absence of any clear and
unmistakable provision that the rule does not apply, I would Lold
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that the plaintiff is entitled to the benefit of section 4 of the Limi-
{ation Act. ]

I regret I am unable to agree with the learned Judges of the
Bombay High Court who in Shevdas Dawlatrum, Murwuadi v.
Narayenvalud Asaji (1) have arrived at an opposite conclusion.
They were of opinion that section 31 of the Limitation Act of 1908
provided a period of grace, and that the special statutory provisions,
section 10 of the Greneral Clauses Act and section 4 of the Limita-
tion Act, did not apply to the case.

In my opinion the time fixed for the institution of suits under
section 81 i as much ¢ prescribed’ as if suits under (hat section
found place in the schedule. I would, thevefore, allow the appeal
and remand the case for decision to'the court below, having regard to
the observations set out above. The plaintiffs should be allowed an
opportunity of producing evidence of facts which would entitle
them to produce secondary evidence of the bond.

CuaMIER, J.—I agree that the suit should not have been dis-
missed upon the ground that the succession certificate produced by
the plaintiff was not in order. The plaintiff should have been
given time to get the certificate amended or extended.

I agree also {hat some evidence should have been required
of the plaintiff that the mortgage-deed was in possession of defen-
dants 2 to 4 before the plaintiff was allowed to use a copy of the
deed.

On the question of limitation, I should like to say a few words,
Section 81 of the Limitation Act, 1908, provides that, notwith-
standing anything contained in that Act or in the Limitation Act,
1877, in the territories mentioned In the second schedule (which
include the United Provinces) a suit for foreclosure or a suit for
sale by a mortgagee may be instituted within two years from the
date of the passing of the Act.

The last day of the two years was Sunday, August 7th, 1910.
. The present suit was instituted on Monday, August 8th. The ques-
tion is whether the suit was within time with reference to the provi-
sions of section 4 of the Limitation Act or section 10 of the General
Clauses Act. It is contended on bekalf of the defendant that
section 4 of the Limitation Act does not apply, tkat it should be

read with section 8, and that the words « period of limitation pre-
(1) (1911) L, T, R., 36 Bom,, 268.
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seribed ” in section 4, mean period of limitation preseribed in the
first schedule to the Act. There is a good deal to be said for this
view, but it has been held by this court in several cases that the
provisions of what is now section 4 apply to periods of limitation
prescribed by other Acts.

Supposing, however, that section 4 does not apply to this case for
the reason that the period is not “ prescribed ” within the meaning
of section 4 of the Act; T am of opinion that the case is covered
by ‘section 10 of the General Clauses Act. The last mentioned

section runs as follows :—

«10 (1) Where by any Act of the Governor Goneral in Council or Re-
gulation made after the commencement of this Aot any act or proceeding is
directed or allowed to b done or taken in any court or office on a certain day or
within & prescribed period, then, if the court or office is closed on that day or
the last day of the prescribed period, the act or proceeding shall he considered as
taken or done in due timse if it is done or taken on the next day afterwards on
which the court or office is opsn ;

Provided that nothing in this seetion sball be taken to apply to any act or
proceeding to which the Tndian Limitation Act, 1877, applies.”

The defendant contends that as the Limitation Act, 1877, has
been replaced by the Limitation Act, 1908, the proviso should be
read as if the figures in it were <1908/

She relies in the first instance upon section 8 of the General
Clauses Act. It appears to me that that section does not apply at
all to the case in hand. Section 31 of the Limitation Act, 1908,

was enacted to meet a peculiar state of affairs. It is an entirely

new provision and cannot in any way be regarded ay the re-enact

ment with modifications of any provision of the Limitation Act
of 1877, Sir M. D. Chalmers’s note to section 8 of the General
Clauses Act (Edition of 1899)1s as follows i
« This seetion is new and is {aken from section 98 (1) of the Interpretation
Act, 18689, It epacls as# a general rule a provision which is commonly ingerted
in Acts (see for instance section 3 ol the Code of Oriminal Procellure, 1898}, bub
which is sometimes forgotien, Its operation may be illustraled as {ollows
Buppese the Acts amending ihe Indian Peral Code ware consolidated and in the
new Code, seotion 188 (discbedience to orders of public servants) became section
200. Then any Act or documcnt which referred to sectiom 188 of the old
Code would have to be construed as reforrring o section 200 of the new Codo.”
This note seems o me to state accurately the object and scope
of the section. ‘
Had the Limitation Act of 1908 contained a provision corres-
ponding to the first few words of section 2 of the Limitation Act,
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1877, as that section stood at the date of the repeal of the Act,

or to seclion 3 of the Code of Criminal Procedure, 1808, or section
158 of the Code of Civil Procedure, 1908, then it would have been
permissible to read the proviso to section 10 of thé General Clauses
Act as referring to the Limitation Act of 1908, As matters stand,
I am of opinion that this cannot be done. I see no reason why
the words ¢ prescribed period ’ in section 10 of the Gleneral Clauses
Act should not be held to apply to the period prescribed by section
81 of the Limitation Act of 1908. The defendants rely upon the
decision of the Bombay High Court in Shevdas Daulatram Mar-
wadi v, Norayenvalud Asagi (1), In that case the court gave no
reasons for holding that section 10 of the General Clauses Act did
not apply to a case like this, The reason given in the order by
which the case was referred to the High Court is that the proviso
to section 10 of the General Clauses Act should now be read as
referring to the Limitation Act of 1908 on account of the provi-
sions of section 8 of the General Clauses Act. For the reasons
already given by me, I am of opinion thatsection 8 does not
apply to the case.

It was suggested that the proviso to section 10 was and is
surplusage, and that apart from it the preceding part of the section
does not apply to any case governed by the Limitation Act for
the time being in force. If the opening part of the section was
not intended to apply to any case governed by the Limitation
Act, it was because it was supposed that sufficient provision
had already been made in the Limitation Act itself. The
proviso to section 10 of the General Clauses Act still excludes from
that section all cases which are covered by provisions of the Limi-
tation Act of 1908, re-enacting with or without modification provi-
sions of the Limitation Act, 1877. I see no reason for reading the
provisions of the first paragraph of section 10 of the General
Clauses Act in any but their ordinary and natural sense. They
seem to me to be wide enough to cover the present case if it is not
governed by section 4 of the Limitation Act.

For the above reasons, I am of opinion that this suit was filed
within time, whether it is governed by section 4 of the Limitation

Act or by section 10 of the General Clauses Act. I agree in the .

order proposed by my learned colleague.
: (1) (1911) I L. R, 36 Bom., 268,
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By 1 Courr.—The appeal is allowed. The case will go
back to the court below for decision having regard to the observa-
tions made in our judgment. The plaintiffs will be allowed an
opportunity of adducing evidence of the facts entitling them to
produce secondary evidence of the bond.  Costs in this appeal will
be costs in the cause. Defendants will be entitled to produce

rebutting evidence.
Appeul wllowed. Cauwse remanded.

Before My, Justice Ifm(mmt Hw&am ami Mr, Justice Tudball,
MAKHAN LAL (Perreonsr) v. SRIU LAL (OprosiTit PaRTY).*

Aet No. X1 of 1887 (Bengal, N.-W. P.and Asam CQivil Cowrts Act), seciions
8§90 —Aot Ns. I[I of 1J07, (Provinvia! Insolvency Ael), sections 43, 46,
8—Adppeal—Jurisdiction —E fFect f order of District Judge assigning
work to 4dditional Judge. '
Where an Additional Distriet Judge sentencel an applicant for insolvency

nnder section 43 of the Provincial Insolveney Act, 1107, acting in the matbter

under an order of the Disiriot Judge assigning the particular class of work to

him under section 8 of the Bengal, N. W, P, and Assam Qivil Courts Aot, 1847,

it was held that an apyenl from the Additional Judge s orcer lay to the High
Court and not to the District J udge,

The facts out of which this appeal arose were, briefly, as fol-
lows :—

One Makhan Lal applied to the District Judge of Aligarh to be
adjudicated an insolvent. The District Judge transferred that
application to the file of the Additional District Judge. One Sri
Lal was one of the opposing creditors. The Additional Judge
found the applicant guilty under section 43 (2) of the Provincial
Insolvency Act and sentenced him to one month’s simple imprison-
ment, Makhan Lal appealed to the High Court.

Pandit Jagjivan Nath Tairu, for the respondent, raised a
preliminary objection that the appeal lay to the District Judge and
not to the High Court. He submitted that the court of the Addi-
tional Judge was inferior to that of the District Judge ; vids sec-
tion 39 of the Bengal, Assam and N.-W. P. Civil Courts Act, 1887,
In section 3 of that Act, the different courts have been named in
order of their inferiority. An appeal from an order of a court
subordinate to the District Judge lay to the Distriet Judge —vide
section 46 of the Insolvency Act-~and no appeal lay to the ngh
Court.

* First Appeal No, )13 of 1911, from an order of A, W.'R. Cole, Addwmﬂal
Judge of Aligarh, da.ted the 23rd of Septcmber 101,



