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SHA^TEAR BAKSQ (Defgkdant)  v. HARDEO BAKSH ahs othsbs p , o,»,
(PlAINTIFBS.) 18*8 ;
'  * Nov, IS, w

[Oa appeal from the Court of the Judicial Ooromissioner of Oudh.] owtiB.
B in d u  law—Partitinn~lnheritanee of ia lu id a r i esiaie in  Oudh~SanaA  

retogniting primogemture, Effect of as to existing rights qf iakerHanoe 
— Siares held by memiers of fa m ily—Mesne profits on speeifio and 
definite shares.

Tha ordiaary rule is that if  persona are entitled beneficially to sharea ia  
an eatate they may have partition. Although in a suit for tha partition o f joint 
family estate, where the head o f the joint family does not account for the 
profits, under the ordinary Hindu law, mesne profits are not recoverable, it 
ia not 80 where the family has been living under a oleaT agreement that 
the members are entitled, not as an ordinary Hiudu family, but in epocifio and 
definite, shares. 1£ the enjoyment of those shares is in any way disturbed, 
the right to sue for profits will arise, as well as the right to partition.

Atalukdari estate which,before and after annexation, was snbject to ' 
the common Hindu law of Oudh, »»«., the Mitakshaia,-was restoredj after 
the general confiscation of 1858, to the family, which received a sanad 
recognizing the shares of its members. At the eatne time, a ^ a n iw a a  

jQnadetothe head o f the fam ily as talnkdar of two other villages, and 
to him afterwards, in 1861, was issued a primogeniture sanad o f the above 
talukdari estate.' Thissanad could not prevail against the family , rights 
o f inheritance; and effect was given to family arrangements, with the same 
result as regards the two villages.

On the contention that the family, by the effect o f the sanads, was to ia v e  
one head and sole manager in the talukdar, who, being accountable to 
the junioi members for their shares of the profits, was alone to hold the 
entire estate by primogeniture: S e ld ,  that this kind of managership was 
entirely unknown to the common Hindu law of Oudh ; and that, apparently, 
the Oudh Estates Act, 1869, did not contemplate any such thing. A t all 
events there must, be clear arrangements, such as were not found heroi to 
establieb and prove its existence. Partition was, accordingly, decreed to 
the meinbers o f the fam ily suing for it.

P ir th i P a l Singh v . Jaaahir Singh (,l)i the right to partition 
o f  a talukdari estate, referred to and followed : also, tha same oase
in regard to profits, where the members of a famjly are entitled to speeifio 
and dafinite shares not ae members of an ordinary joint family.

*>J^esen/t LoBD, FiTzasBALD, Lobd Hobhouse, S ib B . Couob, andM s.
STEPH?H WODtFE FirANA&iN.

(11 L . B.. u  I. A .. 37 ; I. It. B.. M Oalo., 493,
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A p p e a l  from a decree (12th March 1883) of the Judicial Com- 
' missioner, confirmitig, after a remand (27th April 1882), a decree 

(17th April 1881) of the District Judge of Sitapur.
The plaintiffs in the suit out of which this appeal arose, HardeJo 

Baksh, Jagan Nath Singh, and Ganga Baksh, sued for separate 
possession of their several shares, upoa partitioa of family 
talukdari estate, together with their shares of profits therein 
for the Fasli year 1288 j claiming also their shares ia the other 
property of the family.

The defendant, Shankar Baksh, denied their right to partition^ 
alleging that they were entitled only to maintenance out of the 
profits of the talukdari estate, which ha claimed as inherited 
by himself, according to the rale of prinaogeaiture; the latter 
having been, as he alleged, established by sanad in regard to the 
taluk.

The principal question, on the whole case, having been 
whether the talukdari estate descended to the eldest son alone, 
or was subject to division into shares, in the course of this appeal, 
the defence on which reliance was mainly placed, on behalf of 
the appellant Shankar Baksh, was that, notwithstanding that"" 
there was participation between the members of the family in 
the profits, or a beneficial interest in the talukdari estate to 
that extent, their rights went no further, and that by the effect 
of the primogeniture sanad, the eldest son was entitled to be 
sole talukdar, having the management of the estate in his 
hands, subject to the trusts for the benefit of the other members.

On the annexation in 1856, a talukdari estate, Eampur Kalan, 
in the Sitapur District, was settled with An ant Singh, Balwant 
Singh, Hardeo Baksh, the three sons, and with Jagan Nath 
Singh, the grandson of Dariao Singh, a Kanungo in Oudh. 
After the Mutiny settlement was made with, and a sanad dated 
25th October 1859 was granted to, the same four persons. At 
the same time separate sanads were given to Dariao Singh as 
sole talukdar of the separate villages of Saraij^an and Piprawan, 
which, out of confiscated lands not restored to the previous 
owner, were granted to him as a reward for his services.

In 1861, Dariao, having received the circular regarding the 
descent of taluks to one talukdar, replied that the taluk



Eampur Kalan was held by the family in shares, also re- 1868, 
cognized by the aanad of 1859, and that there was no occasion s e a m k a b  

for a  new one. The pritaogeniture sanad, to wMcli the present 
question related, was however sent to and retained by him. ^1ksh°'

On the 2nd September 1867 he died; and, in the following 
December, mutation in the revenue register was made in the 
names of the four persons above-named.

At the regular settlement, the shares of the brothers were 
recorded thus: Anant Singh, 6 annna ; Balwant Singh, 6 annas;
Eardeo Baksh, 5 annas.

On 3rd November 1871, Balwant, the second son, died; and 
mutation of name was made in favor of his two sons, Jagan Nath 
and Ganga Baksh, on the application of Anant Singh, their uncle.

In the official list of talukdars down to 1878, the names of 
all the sons and grandsons of Dariao were mentioned. Anant 
Singh, the eldest son, died on 11th October 1879 ; the name of 
Shankar Baksh, his son, being entered in his place and the amount 
of his share being recorded as 6 annas. -

In or about 1880, differences arose between Shankar. Baksh 
on the one side and Hardeo Baksh and Jagan Nath on the 
other, in regard to the question of the rule of inheritance in the 
talnkdari, with the result, after other litigation, that the present 
suit was instituted.

The District Judge found that the property was ancestral, save 
the two villages acquired by Dariao, and a small part consist
ing of purchases by the family : also that the whole was held 
by the members of the family in specified shares. He referred 
to the cases of Hardeo BaJcsh v, Jawahir Singh (1), adding 
that, apart from the admissions of Dariao Singh, and his son Anant 
Singh, “ as to the rights of the plaintiffs, their names are 
entered in the khewats as recorded proprietors, and these papers 
have been attested both by Dariao and Aaant Singh, and upon 
that point there is and cannot exist any dispute, plaintiffs>

' moreover, are in possession up to the present date. They are in 
the enjoyment of the usufruct according to their respective 

-shares in-the estate, and their status as. such has never been 
’ once disputed, .except by. the present defendant.”

(1) Jj. B,, 4 1„ A,, 178 I I. L, E ,, 3 Oalo,, 522.
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His judgment also stated the following :—

** A Oommissioner was appointed under the provision of 
s. 392, Act £  of 1877, to make a local investigation as to the 
exact vaKie of the moveable property appertaining to the estate 
as well as th^ profits due to the plaintiffs as recorded proprietors 
according to the shares so recorded. As, however, the defendant 
admitted that the profits claimed by the plaintiffs Avere correct, 
t h e r e  was no need for further enquiry upon that point, and the 
Commissioner’s enquiry was therefore limited to the moveahle 
property of the estate. The Commissioner’s report upon that 
question is M l and satisfactory, and as no objections have been 
raised to that report, the finding of the Oommissioner will he 
accepted as correct and binding upon the parties to the suit.”

The District Judge’s decree was “ for the plaintiffs to the 
extent of a 10-anna share in the entire estato, Rs. 88,182 ; 
moveable property of the estate Es. 20,797 as profits, and 
Rs. 12,065 debts due to the estate. The partition will be made 
by the Oolleotor under s. 265 of Act X of 1877.’'

On the defendant’s appeal, the suit was remanded, under 
s. 562, Civil Procedure Code, by the Judicial Oommissioner, for 
the evidence of some witnesses tendered, but not examined. 
The result was the same decree. The Judicial Oommissioner 
upheld it, in a judgment of which the material part was s,d 
fo llo w s"

“ I agree with the Distiiot Judge that the fact that a primogonitara 
snnad was granted to Dfiriao Singh cannot doprive his younger sons 6£ 
rights which were aoknowlodged before the grant of tliat sanad, arid were 
admitted and recorded in the Bottlement- papers after the grant o f that 
sanad,

“ All the evidence tends to show that, though the mumbers of the fomily 
had agreed as to the manner in which the property ehonld be divided Mf 
a separation should take place, they contimicd to lire  as a joint family, 
Had Hardeo Baksh, for instance, had no share in the estate, viileges 
would not have been purchased in bis name from the profits of the.estate; 
But the main contention is that, after the declaration of definite and ĉ i;- 
tain shai'es, the joint family could no longer e x is t : sncU a deolnratiofl 
being inoompatible with the status o f a united family.

“ It appears to me that the intention of the parties must be looked jio. 
In the settlement reoords the share of each brother was recorded, but so 
separation ever toolc place. The members o f  the family continued to
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live together, there was no division of profits, there watf nothing in faot 
to show that any aeparatioa of right or o f property took plaoe or vras m - '  
tended to take place. The fam ily having recorded that the share o f  the 
elder branch should be 6 annas and the shni’es o f the younger branohea 
5 annas each continued to live in union. The arrangement could not come 
into effect till the family separated. Aatiag on this aviangement the plain, 
tiffs, respondents, have now sued for their share as representatives o f  the 
two younger branohos, not for theiv legal shaves as three members of aa 
undivided Hindu family.

“ I am of opinion that, though the share which each branch should 
eventually have was defined, anything like an actual separation of right 
or of property was indefinitely postponed, and that the family still 
remained joint and undivided.

“ The last objection is that, though there is not a title o f evidence of 
appellant having any moveable property in hia possession, the lower Court 
has decreed lie. 88,182.5-6 on this account,—and that the law did not 
authorize the Judge to delegate his function by appointing a Commissioner 
to value the property,

“ I t  appears that oh the 6th July 1881, the District Judge appointed a 
Commiflsionar under a, 392 of the Civil Procedure Oode, to ascertain - the 
value o f the moveable property refen-ed to in the 12th issue, which was 

what is the nature and value o f  the moveable property in the airhole 
estate,” The defendant’s agent attended the Commissioner ; it  has not 
been brought to m y notice that the defendant made any objeotion to 
the appointment; it was not made a ground o f appeal in the £rst appeal, 
and I  do not see that the appointment was contrary to s, ,3&S of the 
Code of Civil Procedure, which empowers the Court to issue a GommisBion
“ fov the purpose o f....... ascertaining the market value of any property.’*
Tlie Commissioner has given full details of the property, and no objec
tion has been taken to the items, I  disallow the general ohjeetioD and 
uphold the District Judge's finding regarding the amount to which tb« 
plaintifEs-reapondents are entitled as their share of the moveable pro
perty."

Oa the 8th September 1883, a certificate under s, 600 of the 
Civil Procedure Code (Act XIV of 1882) vras granted by the Judicial 
Commissioner. On the 13th June 1884), the appellant a'ĵ jplied 
to withdraw his appeal, and to have back the sectirity bon’d filnd 
costs deposited by him ; and an order was made' to that effect, 
striking the application for leave to appeal off the file.

On the 16th June 1884, the appellant applied to the Judicial 
Commissioner for leave to proceed; notwithstanding the abijve, 
and the respondents were called upon to show "Why this
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1888 application should not be granted. They urged that the case 
having been struclc off, the case was not then mthin the compe- 

barbb -tency of the Court to deal with.
H-ABDEO Oil the 28th July 1884, the Judicial Oommissioner made an

order in the applicant’s &vor, giving his reasons. They were that 
a ruling of the Full Bench of the High Court, Calcutfca, in Badha 
Binode Misaer v. Eripa Moyee Behia (1), laid down that “ tha 
High Court has the power, and ought to exercise its discretion 
in each particular case with regard to restoring appeals to the 
Privy Council, dismissed for default, or removed, for any reason, 
from the file of the Court.” He concluded that under the 
circumstances, and considering that no harm had been caused to 
the respondents by the action of the applicant, he ought to 
accede to hia request, on the condition of his paying the respon
dent’s costs of the application, and he directed that the appeal be 
re-admitted upon the register, and proceed.

On this appeal,—
Mr. R. F. Doyne appeared for the appellant.
Mr. Theodore Thomm and Mr. 0. F . Araihom  for the 

respondents.
Objection was taken for the respondents to the hearing of the 

appeal, on the ground that it had not been duly admitted. The 
Judiciai Commissioner had no authority under the Code of Civil 
Procedure to make his order of the 28th July 1884. The only 
course for the appellant at that time was to apply for special 
leave to appeal.

L ord H obhousb said that Counsel for the respondents would be 
at liberty to make this objection part of their argument, if they 
should think proper so to do, after the case for the appellant 
had been heard.

Mr. R  V. Boyne, for the appellant, contended that the sanad of 
the 11th October, 1860 was effective to show the introduction of 
the.rule of primogeniture.

Th^ rights of the respondents, regard being had to the tern̂ S 
of the sanad, and to the fiimily declarations and admissions, were 
to obtain their proportionate shares of the profits or income of 
the talukdari estate. I t  , was not shown that, by arrangement

(1) 7 W. B„ 6315 B. L. B., Sup. Vol., 7̂ 0,
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contrary to the terma of the sanad, the members of the family 
had a right to partition. They might, it was not disputed, take 
their aharea of the profits ; but they had no right to break up 
the taluk. The ooaduot of the parties pointed to this course, 
that while the senior member of the family managed the estate, 
the junior members received their proportion of the profits, as 
separate interests of their own; and it had been repeatedly 
decided that a talukdar might be held a trustee ; trusts obliging 
him to hold in some cases on behalf of others interested in the 
estate. There was no surrender or waiver of the primogeniture 
sanad, yet it was admitted that the talukdar was bound to give, 
not only maintenance, but a specific share of the profits to his 
younger brothers and their sons. The succession to the 
talukdari estate was governed by the rule of primogeniture, the 
talukdar having the perpetual right of management, and he 
alone being invested with that title. H e referred to Sar^eo Bahsh 
V .  Jawahir Singh (1), Hardeo Balcsh v. Jawahir Sm gk (2), 
’Wiiow of Shanleer Bahai v, Kashi Persad (3), PirtU Fal Singh 
V, Jawahir Singh (4).

Mr. Theodore Thomas and Mr. 0. F . Amthoon, for the respon
dents, were called upon only as to the question whether mesne 
profits should be allowed. They were also heard as to the re
admission of this appeal on 28th July 1884. They referred to 
s, 5&9, Civil Procedure Code, arguing that the Judicial Com
missioner had no other power than such as was given in 
Chapter XLV, Civil Procedure Code, and could not review the 
order of 13th June 1884. Badha Binode Misser v. Krv^a Moyee 
Behia (6) was referred to.

L obd H obhotjsb said that the Judicial Commissioner could 
bring the appeal on to the file again.

On the question as to the right to . mesne profits, it waa 
maintained that the right of the respondents to receive proifits 
had not been questioned. The appellant had maide coUectionSj

(1) L. R, 4 I, A,, 178 ;I. L. E., 3 Oalc., 522.
(2) L. R., 6 i. A., 161.
(3) L. B., i  I. A., 198 5 It R., Sup. Vol., 220.
(4) L. B., U  I.. A., 37; I. L. R., U  Gale., 493.
(5) 7 W. R., 531; B. L  B„ Sop. YoL, 730.
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and it was on their specific and admitted shares, as regards the 
profits; that the respondents had been entitled to them. There 
was an admission as to this spoken of in the judgment of the 
District Judge.

Mr. R  V. Boyne, in reply, said that as long as the family 
remained joint, the statement of an account could not have been 
called for. He referred to the finding of the District Judge 
that the plaintiffs had continued to enjoy the profits of the 
estate, according to their specific shares, down to the date of 
the judgment.

Their Lordships’ judgment, at the end of the arguments of 
Counsel, was delivered by

Loan HoBnousB.—The principal question raised in this case 
is whether certain estates which belonged to Dariao Singh, 
talukdar of Ramp ur Kalan, go according to the law of primo* 
genitnre, or are subject to a family arrangement by which they 
were divided into shares? The principal estate is known by 
the collective name of Rampur Kalan. I t  was an estate which 
was subject to the common Hindu law of Oudh—the Mitaksharsi 
law. I t  was confiscated with other Oudh estates, and it was 
restored to the family by sanads. The only material difficulty 
that exists in the case is owing to the circumstance that two 
different sanads were granted for the purpose of the restora
tion: one recognising a division into shares, and the other 
establishing primogeniture.

Their Lordships have not to deal Avith tho difficult question 
which has been agitated in so many cases here, whether, to 
use rather a popular than a legal term, equities shall prevail 
against the form of the sanad; because, although it was maintained 
in the Courts below that the primogeniture sanad was to pre
vail against all inferences to be drawn from the transactions 
among the family, yet that position has been abandbned now, 
and Mr, Doyne has very candidly stated that he cannot tesist 

I the conclusion that, as regards the beneficial interest in the 
profits, there must be participation between the members of the 
family. But what he maintains is that the arrangements led' 
to this infcrouce, that the family was still to have a sole head 
to it, and that he would take the title of talukdar and have the



managetaepit of the property, and though he would be account* 1888 
able to his brothers, the younger branches, for certain shares of sbahkab 
the profits, yet the property was still to be held in one hand as 
an entire estate; and that they could not displace the head of 
the family from that position.

I t  is extremely diflficult to understand what sort of an estate 
that would represent. I t  would be a tind of trusteeship, manager
ship, or headship, which could never be displaced or disturbed 
by the persons having the beneficial possession. Such an estate 
is entirely foreign to the common Hindu law of Oudh. Nor 
is any such thing apparently contemplated by the Oudh Estates 
Act. Their Lordships do not pronounce an opinion here 
whether it could legally exist; but assuming that it could, there 
must be some very clear arrangements between the parties to 
prove its existence.

The ordinary rule is that if persons are entitled beneficially 
to shares in an estate they may have a partition. In  the last 
case of Eardeo Baksh that of PirtJd Pal Singh v. Jtm aM v Singh 

,(1) in the 14th volume of Indian Appeals, very much the same sort 
of contention was set up. Let ua take the statement of the defen
dant’s contention—he was the head of the family— f̂rom page 60 of 
the report. Jawahir Singh prayed a declaration thathe was entitled 
to hold the property “ as an integral, impartible, and indivisible 
estate or taluka subject to the beneficial interest of the defen
dant in respect of the profits thereof to the extent of his 
share as declared by the Court.” Sir Eichard Couch delivered 
the judgment of the Committee, and observes that Jawahir 
Singh did hold the estates in "trust for the joint family, but 
as a joint family estate they were subject to partition, and 
as a trustee he is bound to allow the partition to be made."

Their Lordships then ask what is the evidence in this case 
to show that there was an agreement between the members of 
the family that the head of the family should continue to hold 
the estate as an entire estate, and hand over the profits ? Td 
answer that question it is necessary to ' touch' upon the heads of 
the case; but owing to the position the argument has assumed,

(1) L.R. ,  U L A . ,  3 7 ; I . L . B , , U  C(ilc.,493.
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it will not be aeoessary to go •with great particularity into the 
documents.

I t  appears that in 1856 a temporary settlement was made, 
which, by the desire of Dariao Singh, the then head of the 
family, was in the names of his three sons—-Anant, Bui want, and 
Hardeo, and a grandson, who was a son of Bulwant. Bulwant 
and the grandson took one share between them, and the grandson’s 
name may be left out of our consideration. The estate was 
settled in definite shares, nearly equal, but giving a slight pre
ference of three pies to Anant, the eldest son.

I t  next appears that a sanad, of which we have no copy, 
was issued on the 25th of October 1869, in the terms of that 
temporary settlement. In December 1860 came the circular 
that was issued to the Oudh talukdars, calling upon them to 
elect whether they would take their sanads according to the 
common law of the Mitakshara or according to th? law of primo
geniture. I t is impossible to read that circular without seeing 
that the officials then were desirous that the talukdars should 
choose the primogeniture sanads. To that circular Dariao 
made a repljr to this effect: “ That at the time of the settle
ment of 1264 Fuali, in order to avoid future dispute, and accord
ing to the custom prevailing in his family, he caused a 
kabuliat to be executed;” and then he states that it was 
executed in the manner which has been mentioned, “ The sanad, 
dated 25th October 1859, has been granted by the Chief Oom- 
.missioner according to the above terms. The petitioner has 
now no occasion to apply for a fresh sanad, because ths 
aforesaid sanad is enough for them.” Therefore he distinctly 
elects to take a sanad which recognises the co-sharing of all 
his sous. That election of his is the more pointed because 
there were two other villages, not then part of Eampur Kalan, 
though they have since become part, Saraiyan and Piprawan. 
Those were granted by Government to Dariao Singh ia  cotisi' 
deration of loyalty; and as to those he prays that " Saraiyan 
and Piprawan be after the petitioner's death in the name of 
Anant Singh, the eldest son, in addition to the 5 i annw 
shares out of taluka Rampur Kalan.” _ Dariao Singh knew 
perfectly what be was about, and he elects that as to Ramput
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Kalan it shall go in shares, and as to the two other villages 
they shall go according to primogeniture.

I t  is a very strange thing that in answer to that request of 
Dariao Singh, the officials should have sent him a primogeniture 
sanad; bub they did so. I t  was dated, strange to say, before 
the date of Dariao's answer. Dariao’s answer was on the 29th 
of January 1861; and the sanad is dated on the 11th of 
October 1860. I t  was cut-and-dried ready to issue. When 
precisely i t  was received by him does not appear, but 
it  was some time between the 13th of December 1860 and 
the 14fch of April 1863. No remark was made upon i t  
Whether he did not observe that the wrong sanad had been 
sent to him, or whether he did what is so exceedingly common 
for Indian gentlemen to do, thought it was best not to be 
offensive, and to comply with the wish of the Sircar, we do 
not know. In point of fact no remark was made upon the 
sanad at that time.

Only one event took place, between Dariao’s death and the 
receipt of the sanad, having any bearing on the question, 
and that is, that Dariao personally accepted and agreed to pay 
the Government jumma, and it  would seem that bis name 
•was entered in the Collector's books as the talukdar.

Nothing further occurred until the 2nd September 1867, 
when Dariao died; and then came the necessity for amuta* 
tion of names; and what took place upon that occasion is, as 
their Lordships think, the most important feature in the whole 
case. I t  is very unfortunate that these documents have been 
tossed together in a m y  that makes it di£fi.cult to disentangle 
the proceedings. I t  will be best to take the case of Saroyan 
first.

On the 13th of November li867, the tahsildar of the district 
made a statement regarding the death of Dariao, '^lambardar 
of village Saraiyan,” and, after showing that his heirs were his 
three sons, he names as the heir able -to become lambardar 
Anant Singh, that is the eldest son, Then he enters a remark 
” Dariao Singh, lambardar, has left three young sons, 
Anant Singh, the eldest, son of the deceased is able to become 
a lambkdar;” and he atateis that, subject to notice, Anaml;
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1888 Singh’s name deserves entry in the register. Bat Anaut
------ —^  Singh was not willing to accept that position, and h'Q presents

a petition. • In that petition he says that « there has bean 
HiUDEo unanimity without ‘ any feeling of estrangement’ between
BiKSH. jjjg ijrpthers, and he prays that their names may be

entered along with his in the column ‘Name of Lambardar.’”
I t  is difiacult to trace the exact proceedings further in respect 

of Saralyan ; but it is clear that in the result Saraiyan, though 
clearly granted in primogeniture, was entered in the four names 
of the three sons and the one grandson.

Turning to Rampnr Kakn, we again find that Anant 
Singh was not desirous of appearing as the sole talukdar. He 
was called upon to present a fatehnama for mutation of names 
on hifi fether’s death. He sends one as to Saraiyan, and excuses 
himself as to Eampur Kalan. The three brothers present a 
petition on the 7th of April 1868, saying, “ that thekabnliat of 
ilaka Eampur Kalan has stood in the name of the petitioners, 
and a sanad has also been granted in their names, such being 
the case a fatehnama should not be callcd for in respect ô  
Eampur Kalan,” meaning that no alteration of name wag neces
sary. A fatehnama, however, appears to have been insisted on, 
and one is seut on tho l l th  April, but with a protest in the 
shape of a deposition by Anant. He there states that his 
father’s name was entered as proprietor for Saraiyan only, but 
since 1264 Fusli “ my name and the names of Bulvirant Singh and 
Hardeo Baksh, my brothers, have beon entered in the column 
‘ Name of Proprietor,’ in respect of the rest of talulca Eampur Kalan. 
The deceased’s name was not there; moreover, the Government haa 
granted a sanad in the name of us three brothers.” Then he adds 
hia desire that, " the names of the three brothers be also entered in 
the column ‘ Name of Lambardar.’ Since 1264 Fusli the naipjes 
of us three brothers have been entered in respect of all 
tke villages of taluka Eampur Kalau which are situated iij 
Tahsil Biswan; and our names were also eritered in respect 
of certain other villages, but as Dariao Singh, my father, w d  
to remain with the Settlement Officer, and was my supepioK, 
therefore at the time of assessgient of the present settlement) 
jumma his name was entered in rcspoct of those villages; I  now
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desire that jointly with my name the names of Biilvraat Singh 1888
and Hardeo Baksh my brothers be entered as before in equal shankab 
shares ia  these villages also a most distinct return to the 
state of things ■which existed before this priinogeBiture sanad 
■was sent wongly to Dariao Singh, and his name was entered 
in the Collector’s book.

The proceedings seem to have occupied a considerable time.
No order was made until the 29th of April 1869, when an order 
was issued in this form by the Deputy Commissioner: “ The case 
is before me for an order as to mutation of names. There is 
no one to dispute the title of these sons. The hitch, if any, is 
the fact that Jagan Nath (Bulwant Singh’s son) is eute-red in the 
Malguzaii Register: it must remain there,’’ Ho was an infant 
at that time. “ Mutation, of names ia to be in the name of all 
four: Anant Singh; Bulwant Singh; Hardeo Baksh, and Jagan 
Nath."

The same sort of proceedings took place in respect of Piprawan, 
but it is not necessary to follow them out with the sjime parti- 
■cularity. The result is summed up by the Deputy Commissioner 
in the year 1841 in a judgment which he delivered on an appli
cation for partition, which is quoted in the District Judge’s 
judgment in this case. He says ; “ In the khewats pr<Qpa,red 
a t regular settlement the shai’es in the whole ilaka, and also 
in the grant, were defined as follow.'*: Anant Singh six annas, 
and the other two sons five annas each. These shares are slightly 
different from what was stated by Dariao Singh in his letter 
of 19th January 1861.” That waa in answer to the circular 
about the sanads. “ By this new arrangement the eldest son,
Anant Singh, gave up his exclusive right to two mauzM, omd 
he was recorded as proprietor of a 6-anna share in the whole 
instead of a 6|-anna share in part of it. The khewats w^re signed 
by Anaut Singk with his own hand,”

That was the result. These proceedIijg£l show ex^tly 
footing on which the family stood. It, is not a quealjipn jjrtiefcher 
Attant Singh made a conveyance to his brothera j though if that 
had been the question there might be, reason to TnA.i>tai'n ^be 
aflSrmative. As to Piprawan and Saraiyan, he did most difftirtcfily 
make a conveyance because those were granted according to the



4 1 0 THE INDIAN LAW REPORTS. [VOL. xvi.

18SS
S h a k k ar
B a k s h

V.
Hardko
Ba k s h .

law of primogeniture. He took a consideration for it by receiv
ing a larger share in the whole estate. But the value of the 
proceedings ia to show that from 1856 onwards the estate had 
been treated, notwithstanding the issue of the primogeniture 
sanad, as an estate which was held in the shares designated in 
Dariao’s letter.

There are many other things in this record which show the 
same condition of the family, but their Lordships think it not 
necessary to refer to them, because what has been stated is quite 
sufficient. But some notice must be taken of those things which, 
according to the contention of the appellant, would lead to the 
contrary inference. Mr. Doyne, in his argument, referred to three 
circumstances. One was that Anant Singh has rested his title 
not entirely on the earlier sanad, but on both sanads. Another 
is that in the lists of talukdars that were made out, Dariao 
Singh's name was entered in respect of Rampur Kalan, in list 
No. 3, which is one of the primogeniture lists. Another is that 
in the wajib-ul-arz, which seems to have been framed either 
under the signatures, or with the assent of, the three brothers-, 
they claim that the succession is to go according to s. 22 of the 
Oudh Estates Act, which relates to the primogeniture estates.

With respect to the reliance on the two sanads, that is 
contained in a statement which is called a petition ; but it is a 
statement .of Anant Singh’s, made on the 9th of July 1868, in 
the course of the proceedings for mutation of names. All he 
says is th is : he mentions the earlier sanad and then 
he says that, " a  fresh sanad in English and Persian in 
the name of the petitioner’s father (deceased) has been grant
ed as an additional favor, so the taking effect of both 
the sanads is the cause of further stabilty of the (ilaka) estate," 
He then goes on to reiterate the case for partition; “ From 
1263 Fusli up to 1266 Fusli.and up to this day, the settlement of 
ilaka Rampur Kalan has been in the name of the petitioner, 
Bulwant Singh, Hardeo Bakhsh, and of Jagan Nath Singh, son 
of Bulwant Singh, and in the registers of the Collector’s Court 
and of the tahsils, the above-mentioned names are entered all 
along; such being the case under the rule laid down in the 
directions of the revenue officers, mutation of names should be
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efifeoted without any alteration in the names entered aa pro* 
prietora. ” That is the occasion on which he mentions both sanada.' 
But on the very same occasion he also states that the estate is 
held in co-parcenary according to the family arrangement, and 
there is not the least appearance upon the face of this doeument 
that Anant Singh was considering that there was any conflict be
tween the primogeniture sanad and the co-sharing of the estate 
between the family, or that he intended for a moment to set up 
any claim under the primogeniture sanad which Avas in contra
vention of the family arrangement.

In  Mai'ch 1869 the sanads were called for, and were sent in 
for the purpose of preparing the lists. On that occasion, in a 
petition signed by the three brothers, they prayed that, under 
Eule No. 3 '* our names may be entered in list No. 3 ; " and the 
order made by the Deputy Commissioner was : “ Enter names in 
the list.” That order was made on the 10th of Maroh 1869* 
Again we find what one must characterise as a most eztraordinaiy 
poceeding. Instead of entering the names in the list No. 3, as 
prayed, the name of Dariao, then dead, was entered in the list 
No. 3, so that, according to the effect of that list, the estate would 
go by the rule of primogeniture, and go to Anant alone instead 
of being divided among the three. I t  doea not appear that any 
explanation was given to these gentlemen, that any questions were 
asked of them, that it was pointed out to them that there waa 
an inconsistenoy between the entry in list No. 3 and the desire 
to keep the estate in the three names; but there seems to have 
been, without any further communication, a simple entry of 
Dariao’s name in the list. I t  is impossible for their Lordships to 
attach importance to such a proceeding as that,

The third document relied on is the wajib-ul-arz, wbicli waa 
framed on the 1st January 1870; and there, no doubt^ occws a 
passage that “ as the proprietors are talukdars, succession will be 
regulated by s. 22, A c t 'I  of 1869.” Well, that is a. matter 
of law, on 'which they were not very competent to speak ; but on 
the matters of fact, on which they are the most competent of all 
meU in ■ the world to speak, they have no doubt whatever as to 
what the state of the family was. They sta te : “ From the 
death of Dariao Singh, the sons» the present taluk-
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dars, have continued in possession of the t a l u k a n d  then lower
■ down they say; “ This village’’—that isEampur Kalan, the whole 
estate,—“ is in the possession of talukdars as a joint zemindary ; 
the shares being as follows; ” a table shows the shares; 
Anant Singh six annas; Bulwant and Jagan Nath five annas; 
Hardeo Baksh five annas. “ All the co-sharera live in 
commensality; accounts of profits and losses are not rendered. 
Anant Singh, as head of the family, manages the work 
of collection and assessment.” Now that document is an 
extremely important document as regards the statements of fact. 
As regard the statement of law, the succession descending 
according to s. 22, it is of little value. The document is 
a strong assistance to the case of the plaintiff, and bears directly 
against the case of the defendant. In fact every group of facts 
that Mr. Doyne has referred to as leading to the inference that 
the estate was to be held by the head family as an entire estate, 
excepting the one fact that there was an improper entry in list 
1̂ 0. 3 of the talukdars, strengthens the case for the co-sharership.

Only one other remark has to be made, which is, that during 
the life of Anant Singh, no attempt was made to disturb this 
state of things. I t  was after his death, and when his son came 
to represent the eldest branch of the family, that he was ill- 
advised enough to set up a claim of primogeniture. Both Courts ' 
have decided against that claim. Th.eir Lordships entirely agree 
with them ; and they think that the plaintiffs are entitled to 
a decree for partition.

The only other question remaining is that which concerns the 
mesne profits. In a partition suit, relating to an ordinary Joint 
family, mesne profits are not recoverable, as was pointed out in 
the judgment at page 59 in the 14th Indian Appeals. Speaking 
of the provisions of the Code as to mesne profits, Sir Richard 
Couch says: “ These pro-visions are intended for, and are appli
cable to suits for land or other property in which the plaintiff has 
a specific interest, and not to the suit which was instituted in 
1865, or to a suit for a partition where he has no specific interest 
until decree.” The taluk here in question was in a very 
peculiar position; the family were living together as a joint 
family, and in coramensality, Anant acting as head and not
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accounting fov the profits, 'whicli is the case with an ordinary 
Hindu family; but still they were living tinder the most distinct 
agreement that they were entitled not as an ordinary joint family, 
but in specific and definite shares. Their Lordships consider 
that if the enjoyment of those shares is in any way disturbed, 
the right to sue for profits will arise, as well as a right to parti
tion. Before tho suit, there seems to have been some inconsistency 
in the defendant’s position. Sometimes he said his brothers 
were only entitled to maintenance ; at other times that they were 
entitled to specific shares of the profits. But by the plaint and 
the written statement the matter was distinctly put in issue. 
The plaintiffs claimed between them a 10 annas share of mesne 
profits. An issue was stated which is perfectly precise upon the 
point. “ For what period are plaintiffs entitled to mesne profits, 
and what were the aggregate collections for the period claimed ? ” 
A commission of inquiry into that question was ordered, but 
before the commission, althougji an inquiry was made as to the 
value of the estate, there was no inquiry as to the profits,, because 
it was considered that sufficient admissions had been made by 
the defendant to avoid the necessity of any such inquiry. The 
exact form in -which these admissions were made does not appeal’, 
but in the judgment of the District Judge, on the issue that 
has just been read, the 13th, he finds “ that the plaintiffs are 
entitled to Rs. 20,797 as profits upon the defendant’s own admis
sion.” That is in the first judgment which he delivered before 
the remand. There was an appeal from his deoision to the 
Judicial Oominissioner, and, on that appeal, one of the grounds 
of objection was, “ that the lower Court should have held that 
the plaintiffe were not entitled to any profits.’* The suit was 
then remanded to the District Judge, not on ground, but on 
other grounds, to take oral evidence, and, on the remand, the 
District Judge came to exactly the same finding with respect to 
mesne profits. A second appeal was presented to the Judicial 
Commissioner, and in the grounds of objection upon that second 
appeal there is no mention whatever of any error as to mesne 
profits. Therefore, although there ave difficulties in understand
ing the exact grounds upon which the Court came to its oonblu- 
sion, theit Lordships must take it that something passed, either 
before thei Oommissioner or befote the Court itself, on whiob
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that finding was rested, and which must, at the time of the 
appeal from thfe decree on remand, have been Batisfactory to the 
parties. The alternative would be a most disastrous one; it 
would be nece^ary to send back this case for an inquiry, -which 
might result in something more being found for mesne profits, 
or something less, but which would probably cost a great deal 
more than the amount in dispute.

Their Lordships think that they ought not to disturb the 
decree upon this point, and the result is that the appeal fails on 
every point, and it must be dismissed with costs. Their Lord
ships will humbly advise Her Majesty accordingly.

Appeal dismissed with costs.
Solicitors for the appellant: Messrs. T. L, Wilson db Co.
Solicitors for the respondents : Messrs. Barrow Rogers.
0. B.
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January IP.

APPELLATE CIVIL.

B^ore M r. Justice O’Einaal^ and M f. Ju itiee  T rm lya n ,

GUNAM ONI NATH (D bfhhdaht N o. 1) ». B U SSU N T  KUM AEI 
D A 8I (PliAISTWB) AMD 01HBBB (DsjBSDiKTB).*

V m dw and P tm ia te i'—NoUct—NotiM  of posm sioa  o f  rent— TSIoiiea af 
ie»ani> '̂—Pwehaaer how fa v  affeded with notice qf lesm '’s titU ,

Notice of poBBessioa of the rents o f property is notice o f the ienanoj; 
but does not of itself afEeot a puroliaser with notice of the lessor's title. 

Barnhart v . GreensUelis (I) referred to.

T e e  plaintiff, Busunt Kumari Dasi, brought a suit against 
Nashiram Haidar and six others for the partition of a plot of rent- 
free brohmutter land, containing homestead and garden land and 
a tank, situate in the village of fiarisha in Fergunnah Khaspur, 
in the District of the 24-Pergunnahs. The property belonged to 8 
family which, at one time, consisted of three brothers—Kristc

•A ppeal from Appellate Decree N'o. 44,2 of 1888, ngainst tli( 
decree of H. Beveridge, Esq., Judge of 24>Pergannahs, dated the S thof 
November 1687, modifying the decree of Baboo Hurikrishno Olialterje ;̂ 
Munsifi of Alipore, dated the H th  of February 1886.

(1)9 Moore's P. C., 18.


