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FULL BENCH. 1912
S - Junuary,
23
Beforg Sir Henry Richards, Knight, Chief Justice, Mr. Justics Karamat R
Husain and Mr. Justice Chamier.
JAI NATH PATHAK axp aNortmE® (PraiNTires) . KALEA UPADHYA
AND OTHERS (DEFENDANTE.)*
Act (Local) No. IT of 1901 (Agra Tenancy Aet), seclion I—Fized rate
tenaney —~ Enlry of name of tenantin— Conel usive proof’’ revenue records.

The entry mentioned in section 9 of the Agra Tenancy Act, 1901, is * coun-
clusive proof ** only as to the nature of the tenancy as between the zamindar and
the tenant and does not apply to questions as to the title to the tenancy as
between rival claimanta thereto, Mulai 8ingh v. Rajwant Singh (1) overruled.

Turs was a suit for a declaration .of title to certain property
ineluding some fixed rate holdings. The facts of the case are
stated in the following order recommending that the appeal
should be referred to a Full Bench.

Ksesvar Husaiw and Caamier, JJ.—This is the plaintiffs’ appeal, Their
olaim has been dismissed by the lower appellate court ona point of law., The
faots must he, for the present assumed to be as follows :—Two brothers, Ishri and
Ram Narain, wers joint in estate, Ram Narain predeceased his brother who
thus becama sole owner of the property. Ishri died le&vfng two daughters, one
of whom, Musammat Anjora, i3 still alive, Possession of the property shonld
have passed to Musammat Anjora, but was taken by Musammat Rupao, widow
of Ram Narain. Part of the property consisted of fixed-rate tenancy, and at the
last revision of the sebtlement before the passing of the Agra Tenancy Aet,
Musammat Rupao was recorded as the fixed rats tenant, In 1908 she transferred
the holding o her nephews. The p'aintiffs in the present suit, who ave the sons
of the above-named Musammat Anjora and her sister, Musammat N idha, claim
a declaration that the transfer is not binding wupon them. They say that the
person now entitled to the holding is Musammat Anjora and that Mussmmat
Rupao took and held possession with her consent ; but whether Musammat Rupao
took possession with Musammat Anjora’s consent ; or adversely toher is immate-
rial, ag they, the plainfiffs, will not be entitled to possession until the death of
Musammat A njora.

The first court decreed the claim, but on appeal the additional Judge held
that under seotion 9 of the Agra Tenaney Act the entry of Musammal Rupac’s
name as fixed rate tenant was conclusive proof that she was fixed rate temant
of the land, and therefore it was her séridian and the plaintiffs’ claim fo be
vaversionary heirs of Ishri in respect of the holding failed, He accordingly die-
misged the suit,

—. ®

# Second Appeal No, 191 of 1811 from a decree of B. E. P. Rose, Additional
Judge of Jaunpur, dated the 10tk of December, 1910, reversing a decxree of Babun
Tial Marh, Muusif of Jaunpur, dated the 29nd of April, 1910.

" (1) Weskly Notes, 1903, p. 68,
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The view taken by the lower appallate court receives supporb from the deci-
slon of this Oourt in Mulai Singh v. Rajwant Singh (1) which he quotes. As
at prosent advised, we are unable to accept that ruling. If it is correot, it would
appear that the entry of the name of & Hindu widow as tenant of a holding ab
fixed rates at the last revision of the gattlement before the passing of the Agra
Tenanay Aot converts the holding into her stridian and deprives the male col-
laterals of her husband of their right of inheritance. There must be & large
number of cages in which & Hindu fixed rate tenant died before the revision in
question, leaving, besided a widow, either male collateralsjor daughters or danght-
er’s sons. We donot think that section 9 of the Agra Tenancy Act was intended
to deprive all the heirs of & Hindu except his widow of their right in such cases.
It geems to us that the words ¢ conclusive proof’ in the seotion were intended
to meet the case of disputes between the landlord on one side and the holder for
the time being of the tenancy on the other, The ciroumstance that the Legislature
provided special rules of succession by section 22 of the Act for cortain tenanoies,
but said nothing aboub the succession to fized rate tenanaies leads to the infer-
ence that it did not intend to interfare with the personal law of succession applic-
able to fixed rate tenants, Nawab Abdul Majid ocontended that the effect of
geotions O and 20 of the Act iz that all Hindu females recorded asg fixed rate
tenants at the last revision of the settlement before the passing of the Act have
power to alienate their holdings to whomsoever they plense. He even went o
1a ag to say that this id gonerally understood to be the law. The question is of
great importance, AB we are nob propared to accept the decision to which wa
are referrad, we direct that the record be laid before the lsarned Chief Justice
with a view to this appeal being laid befors a larger Bench.

Munshi Gokul Prasad (for Babu Durga Charan Banerji)
for the appellants.

The name of the widow was only entered after death of Ram
Narain, She had only & Hindu widow’s estate. The record
was only evidence of the nature of the holding as between land-
lord and tenant. There was no special provision preseribing
the devolution of fixed rate tenancies. It followed that the
general law applied. Section 221aid down the law with refer-
ence to other kinds of tenancies. The expression ‘conelusive
proof’ in section 9 of the Agra Tenancy Act did not apply to
disputes between sharers inferse, it is conclusive proof of the
nature of a tenancy only.

The first enactment on the point was Act X of 1859, Sections
3 and 4 contemplated suits Letween zamindar and tenant, Then
came Act XTI of 1881, sections 4to 6. Under these Acts the Court
had to make i mqmrles about the nature of tonancies. In 1882-8

there was a revision of permanent settlements in these provinces
{1) Weokly Notes, 1906, p, 68,
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and the nature of tenancies was inquired into and record-
ed. The present Act has made the entry conclusive, but only
so far as the nature of the tenancy is concerned. Section 9
deals with the rights of tenants as between them and the zamindar,
nob with their rights inter se. The same view was taken by
GRIFFIN, J., in an unreported case S. A. 26 of 1906, decided on
Slst July, 1907. If the Legislature had intended suits of this
kind to be barred, it would have said so, asin section 32 of the
Tenancy Act. The Board of Revenue also took the same view
in Select Decision No. 2 of 1909 where they differ from the
case of Mulai Singh v. Rajwant Singh (1) and agree. with
GrIrrFIN, J.

The Hon’ble Nawab Muhammad Abdul Majid, for the res-
pondents, relied on the case of Mulai Singh v. Raywa'nt Stngh
and the language of the section.

Ricrarps, C.J, and KaraMat HUsax an& CHAMIER, JJ.

The facts which must be assumed for the purposes of this appeal
are very clearly set forth in the order of reference of the learned
Judges. The short point for our decision is whether or not a
person who was recorded in the mannsr stated must be deemed to
have all the estate in the fixed rate tenancy vested in him or her
alons, irrespective of the rights of all other persons, who under
the ordinary law would be entitled to the tenancy, but for the
fact that such a person is so recorded. The defendants, who are
the transferees of Musammat Rupao, rely on the provisions of
section 9of the Agra Tenancy Act. That section is as follows :—
“Rvery entry at the last revision of records before the commence-
ment of this Act recording a person as a permanent tenure-holder
or a fixed rate tenant, or otherwise shall, in the absence of a
judieial decision to the contrary, in proceedings instituted befors
the commencement of this Act, be conclusive proof that such
petson is a permanent tenure-holder or a fixed rate tenant, or
not, as the case may be.”

The section is cerfainly unfortunately worded, and primd
facie the language of it isin favour of the defendants’ conten-
tion viz., that Musammat Rupao must be deemed, having regard
to the words of the Aect, to have had the entire estate in
the fixed rate tenancy, und that their title as her transferees is

(1) Weekly Notes, 1906, p, 68,
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-eomplete, This view meb with favour by the learned Judges

who decided the case of Mulai Singh v. Rajwant Singh (1).
They say:—In our opinion the language of the section is clear
and imperative.” ‘

Prior to the passing of this Act there had been somewhab
similar provisionsin Aect X of 1859, (sections 3, 4 and 7) and
Act XIT of 1881 (sections 4, 5 and6). Under those Acts it was
the duty of the Court to imgnire as to the nature of a tenancy
which had been held at fixed ratos for certain periods, and certain
presumptions in favour of the tenants were provided. Those sec-
tions were all intended to meet the case of disputes bztween the
zamindar and his tenant as to the nature of the t:nancy. Before
the passing of the Agra Tenancy Act of 1901, at the time of re-
vision of records, inquiries were held as to the nature of these
tenancies, but these again were inquiries betwcen the zamindar
and the tenant and did not touch upon the title to the temancy it-

~ gelf. It is admitted that fixed rate tenancies, unlike occupancy

tenancies, are heritable and transferable. Section 20 expressly so
provides. Tixed rate ténancies devolve on the death of the fixed-
rate tenant according to the ordinary law. If the contention of
the defendants be sound, namely, that by virtue of section 9 the
entry is conclusivenot only between landlord and tenant but also
between all persons claiming the tenancy, thenit follows that if
the managing member of a joint and undivided family was re-
corded as the fixed rate tenant, the tepancy on his death would not
devolye upon the surviving members of the joint family but would
-go to the heirs of the member of the family (who happened to be
resorded) as if the family were separate. Again, if the widow or a
daughter succeeded to a fixed rate tonanecy on the death of a
fixed rate tenant who was a Hindu, the tenancy on the death of the

~widow or daughter would go to the heir of the widow or daughter
-and not to the heirs of the last male holder. It seems to us quite

clear that this could not have been intended. A learned Judge'
of this Court in Second Appeal No. 26 of 1906, held that section
9did not apply to questions as to the title to the fixed rate
tenancy. The same view was taken by the Board of Revenue in
Gajadaar Dasqundhi v. Gokul Dasaundhi (2). In our opinion

(1) Weokly Notes, 1908, p.68,  (8) Seleoh Decisiong, No. 2 of 1908,
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the decision of the ecourt below was not correet. The entry
mentioned in section 9 is conelusive proof only as to the mature
of the tenancy. The case, however, was decided on the prelimi-

nary point, and the general merits of the case were not gone iato -

by the lower appellate court. We accordingly allow the appeal,
set aside the decree of the lower appellate court and remand the
case with directions that the same may be re admitted, and
the learned Judge do proceed to hear and determine the same
aeeording to law. Costsin this Court will he costs in the cause.
Appeal decreed—Cunse remanded,

PRIVY COUNCIL.

PARBATI (DEFENDART) v, MUZAFFAR ALI KHAN iND oPHERS {PLAINT-
IFTF4) AND MUZAFFARALL KHAN axo ormesd (Pnarxriees)o. PAR-
BATI (DErENDANT).

Two appeals consolidatad.
[On appeal from the High Court at Allahabad.]
Mortgage—Suit for redemption of usufructuary mortgage—Defendants setéing wp

title under sales of mortgagor’s interest—Title by adverse possession—Separ- -

ation of member of joint Hindu family and purehase of property with self-

acquired means—Possession adverse to morigagors, .

These were cross appeals from the decision of the High Court in MuzafFar
Ali Bhan v, Parbati (1). The plaintifi relied on 2 usufruetuary mortgage of 1846
and sued for redemption of the property in suit, two shares in & village ealled
Lohari. The case of the defendants was that they were in possession, not under the
mortgage, but under eales of the 27th of May, 1853, and the 20th of March, 1854,
respectively by which the equity of redemption in the shares mortgaged in 1846
had passed to those through whom they claimed title, and they pleaded adverse
possession. DBoth the lower courts had upheld the later sale and dismissed the
suit as to that share in Lohari., As to the earlier sale the courts below had
differed, the first court upholding it, and the High Court deciding in favour of
the plaintiffs. On appeals by both parbies, it was immaterial, in the view talken
by their Lordships of the Judieial Committes of that sale (2Tth May, 1853) by
what title Ashraf-un-nissa, one of the widows of the mortgagor, obtained the share
she took, and whether or nof she had a daughter who survived him. Her share
was certainly transferred by the sale to Baldeo Sahai, who, though he was the
grandson of one of the mortgagess and the son of the other, with both of whom
he had lived - as a member of a joint Hindu.family, had, ageording to reliable
evidenoe, ‘separa,ted from them and af the time of the sale was carrying on, with
a nuoleus of property derived from his grandmother, & money-lending business
from the profits of which he was enabled to purchase, with gelf-acquired fugds,

Prosent ,—Liord Smaw, Lord Rossox, Sir JonN Epan and Mr, AMEER Anf.
(1) (1907) L. L. R., 29_All, 640.
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