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Therefore the Additional Judge had jurisdiction to hear the 
appeal in the present case. The application for revision fails 
and is dismissed with costs.

Application dismissed.

APPBLLA.TB CIVIL,

(1) (1884) I. L. B., 6 All., 431.
(2) Weekly Notes, 1908, p. 207.
(3) (1904) I. L. B., 32 Gale., 62,

(4) (1884) I. L. R„ 6 AIL, 428.
(5) (1893) I, L. R., 15 All., 132,
(6) (1880) L, B., 8 I. A., 14 ;

I, L. B., 6 Oalo., 76i,

MUTAaADDI
IjA.1.

y.
M u l s  MA.!j.

1919

1912 
January, 8.

Before Mr. Jusii&e Karamat Husain ani Mr, Justice Ghamier.
EA.JA DEI (D a s ’ENDiNT) v. UMED SING-H (P jq a in t ip p ) .*

Hindu law—Hindu widow—Suit hy remote reversioner to set aside alienation 
by widow -  Immediate reversioner a female having a life estate only—- 

Aooeleration of estate.
N died leaving a widow W, a daughter E D aud a daughter’ s aott KB. 

W, daring the liia-tima of R D, made a gift of the property to K S. Held, on 
suit by other ravetsionerg more remote than K S  for a deolaration that the 
gift was not binding on them, that the suit would lie. The question of the 
acoeleration of K S's estate would not arise because at the date of the gift the 
donea tos not the nest reversioner. Balgohind v. Bam Kumar (1), Hafiiiman 
Bandit v. Jota Kmwar (2) and Abinash Ghandra Masumdar v. Earinaih Shaha
(3) followed. Madari v. Malki (4) and Ishwar N'arain v. Janki (5) dissented 
from, Bani Anand Koer v. The Gourt of Wards (6) referred to.

T h e  facts of this case were as follows : —
One Nagina died, leaving a widow, Musammat Waziri and 

a daughter, Eaja Dei. During the life-time of the daughter, 
Musammat Waziri made a gift of the property to the daughter’s 
son, Kan Singh. The plaintiffs, who were the next male rever­
sioners, brought the present suit to set aside the alienation. The 
defendant pleaded that they had no right to sue, and that the gift 
merely accelerated the succession of Kan Singh.

Both courts held that there could be no question of accelera­
tion, as the gift was made not to the daughter but to the 
daughter's son. They also held that the plaiutifis, in spite of 
being remote reversioners, were entitled to sue. The defendant 
appealed.

* Second Appeal No. 402 of 1911 from a decree of 0, B. Guiterman, Additi­
onal Judge of SaharanpuE, dated the 9th of March, 1911, coafitming a daereo of 
Pcamatha Nath Banerji, Subordinate Judge of Saharanpur, dated the 22nd of 
March, 1910.



1912 Babu Lalit Mohan Banerji, for the appellant, cited Bkupal
Raja Dei Haw, V. LcLch'ma Kuar (1), Tulsha v, Bctru (2), Hansraj

Umbo StNGH, MoTCtTji V. Bdi MogJi'ihci'h (3), A-hmdsli CfhcLhidTn, McczuYnddT v.
Hari Nath Shaha (4), Bepin Bifiari Kundu v. Durga Gharan 
Banerji (5), Madari v. JfaVa (6), Balgobind v, Ramkumar (7), 
Ishwar Narain Y. Janhi (8).

Mr. Ghand, for the respondents, was not called upon.
GhAM IEE, J .— Nagina Singh died many years ago, leaving 

a widow, Miisammat Waziri, a daughter, Miiaammat Raja Dei, 
a n d  a  daughter's sou, Kan Singh. In June, 1909, Musammat 
Waziri, who was in possession of the estate of her husband, made 
a gift of it to Kan Singh. The plaintiffs at once brought this 
suit for a declaration that the gift was not binding upon them. 
The plaintiffs other than the pi'csent respondent, Timed Singh, are 
more distantly related to Nagina Singh than Umed Singh is. 
The courts below have agreed in making a declaration as prayed 
in favour of Umed Singh. Kan Singh died while the suit was 
pending in the court of first instance. The appeal to the lower 
appellate court was filed by Musammat Raja Dei, and it is she 
who has filed this .second appeal. In this Court it is contended 
that at the date of the institution of thissuitij Umed Singh was not 
the nearest reversionary heir of Nagina Singh, and therefore the 
suit was not maintainable. Indeed, it is contended that even 
Kan Singh, supposing he had not been the donee of the property, 
could not have maintained a suit for a declaration inasmuch as 
the next reversioner w;as his niother, Raja Dei.

There is, of course, no doubt that the nearest reversioner, who 
is the presumptive heir, though he may have only a contingent 
interest, may sue' f̂or a declaration that a transfer by a female 
heir in possession of the property of the last full owner does not 
bind the estate. ITpon the question whether a remote reversioner 
may maintain such a suit when the immediate reversioner is ox 
rather will be the holder of a life-estate only, as where the imme­
diate reversioner is a Hindu female, there is some conflict of

(1) (1888) I. L. E.. 11 AIL, 253. (5) (1908) I. L. K., 35 Calo., 108G.
(2) (1908) 4 A. L. J., G77. (G) (188d) I. L. K , 6 AIL. ^28.
(3) (1905) 7 Bom.. L. R., 622. (7) (1884) I. L. 6 AIL, 481,
(4 ) (ID O d) I .  L ,  B . .  3 2 * O fllo ., 6 2 .  (8 )  (1 8 9 3 )  I .  L .  R  , 1 6  A U .,  1 8 2 .
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•Umed Sisqh.

authority in this Court. In Madari v, Malhi (1) Steaight and im  
B b o d h u e s t , JJ., held that such a suit could not he maintained 
unless the immediate reversioner was shown to he in collusion 
with the heir in possession, but in Balgohind v. Ram Rumar (2) ° 
O ld p Ielb  and Mahmood, JJ,, held that such a suit could be 
maintained.

In Ishwar Narain v. Janhi (3) T y e e e l l  and B la ie , JJ., 
refused to follow the decision in the latter ease and adopted the 
view taken in tho former case. In the case of Mdnuvnan Pandit 
V. Jota Kunwar (4)j my learned colleague, after referring to 
several decisions of this and other courtSj said that he preferred 
the decision in Balgobind v. Ram Kumar, and the same view 
was taken in Dirghijai Singh v. Jagannath SivgJi (5), which is 
the latest case in th is Court. The balance of authority in the 
Calcutta High Cour t is clearly in favour of the view taken in 
Balgohind v. Ram Kumar, and the Madras High Court have 
held in several cases that such a suit can be maintained by a 
remote reversioner when the immediate reversioner is a female 
entitled to a life-estate only. I  have myself in several cases in 
Oudh followed the view taken by O l d f i e l d  and M a h m o o d ,  JJ., 
in Balgohind v. Ram Kumar, by the Madras'High Court and by 
many Judges in the Calcutta High Court, and I am content to 
adopt the arguments contained in the judgement of M a h m o o d ,  J., 
and in the judgement of B b e t t  and M o o k e e j e e ,  JJ., in the 
latest case in the Calcutta High Court, AbinasJi Chandra Mazuni- 
dar V. Harinath Bhaha (6). I  am of opinion that a remote rever­
sioner presumptively entitled to the full ownership of the pro­
perty can maintain aach a suit as this, where the immediate 
reversioner is a female who will take, if anything, a limited or 
life-eatafce only. The existence of Raja Dei, then, in m y opinion, 
offers no bar to the maintenance of the present suit. Nor in my 
opinion is the maintenance of the suit barred by the fact that"*
Kan Singh was at the date of the institution of the suit the next 
reversioner presumptively entitled to the full ownership of the

(1 )  (1 8 8 4 )  I .  L .  E . ,  6  A l l ,  4 2 8 . (4 )  W e e k ly  N o te s ,  1 9 0 8 , p .  2 0 7 ,
( 2 )  (1 8 8 4 )  I ,  L .  E . ,  6  A l l . ,  43 1  (5 )  P .  A .  N o ,  2 1 0  o f  1 9 1 0 .
fS ) ( 1 8 9 3 )  I .  L .  B o  1 6  A H ,  1 8 2 . (6 )  (1 9 0 4 ) I .  L .  B . ,  8 2  Calc., 6 3 .
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1912 property. In Rani Anund Koer y. Court o f  Wards (1) their 
TiAjA Dei " I^ordships of the Privy Council said:—

V. “  If the nearest reversionary heir refuses without sufficient
‘ . cause to institute proceedings or if he has prechided himself by 

his own act or conduct from suing or has colluded with the widow 
or concurred in the act alleged to ba wrongful^ the next presump­
tive reversioners would be entitled to sue.’ '

These remarks clearly cover the present case where the near­
est reversionary heir was a female who supports the alienation in 
question, and the nearest reversionary heir presumptively entitled 
to the full ownership of the property was the person in whose 
favour the transfer complained of was made. In my opinion the 
courts below were right in holding that the respondent, Umed 
Singh, was competent to maintain this suit. It has not been 
suggested that they did not exercise a wise discretion in making 
a declaration in his favour. I would observe in conclusion that 
no question of acceleration of estates arises here, for Kan Singh, 
the donee, was not the next reversioner. I would dismiss the 
appeal with costs.

K  ARAM AT H dsain , J.— I agree with my learned colleague in 
the order proposed by him.

By th e  C o u rt.— Order of the Court is that the appeal be 
dismissed with costs.

A ĵpGul dismissed.

1912 REVISIONAL CRIM INAL.
January, 10.
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B e f o r e  M r , J u s t i c e  T a d b a l l .

E M P E R O R  V. B A N  S I  a n d  orH B R B .*

A c t  M o. X L  7  o f  1 8 6 0  { I n d i a n  P e n a l  C o d e ) ,  s e c t i o n  i 2 6 — A c t  N o .  V I I I  o f  1 87 3  

{ N o r t h e r n  h i d i a  C a n a l  a n d  D r a in a g e  A c t ) ,  n e o t io m  7 ,  7 0 — C u t t i n g  w a lls  o f  

c a n a l— M in c M o f— P e n a l  jp r o v id o n s  o f  t h e  C a n a l  A c t  n o t  e x c lu s i v e  o f  th e  

I n d i a n  P e n a l  C o d e .

H e ld  t h a t  s e c t io n  7 0  o f  th e  N o r t h e r n  I n d i a  C a n a l  a n d  D r a in a g e  A o t ,  187S , 

d oes n o t  loac th e  p r o s e c u t io n  o f  a n  a o o u s o d  p e r s o n  u n d e r  a n y  o th e r  la w , fo r  a n y  

ofiEence p u n is h a b le  u n d a r  th e  C a n a l A o t : h e ld  a ls o  t h a t  i t  is  a n  a c t  o f  w i l fu l  

m is c h ie f  p u n is h a b le  u n d e r  t h e  I n d ia n  P e n a l  O od o  f o r  a n y  p e r s o n  t o  m a k e  a 

b r e a c h  i n  t l i e  w a ll  o f  »  o a n a l .

* C r im in a l  R e v is io n  N o ,  634 o f  1911, f r o m  an order o f  B. 0. Allen, B ese ion s  
J u d g e  o f  M a in p u r i ,  d a te d  t h e  2 8 th  o f  O cto b e r , 1 9 1 1 .

( i )  (1880) L. 8 I. A., U  ; I. L. 6 Oala., 764.


