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that Balmakund ought not to have been convieted under section 65
for having refused to give a second receipt to Gotting. Weaccor-
dingly allow the application, set aside the convietion and sentence,
and direct that the fine, if paid, be refunded.

Conwiction set aside,

REVISIONAL CIVIL.

Before My, Justice Karamat Husain and M., Justice Chamier.
AJUDHIA PRASAD (Arprroant) v. RAM DAT: AND ANOTHER (OPFOSITE PARTIES).*
Criminal Procedure Code, section 195 (7), eluuses (a), () and (e )~Sanction
io prosecute~Sunetion refused—PRurther application—-Case "< Principal
court of original jurisdiction.” ‘ .
In a suib for arrears of rent exceoding Rs. 100, a decree was passed in favour
of the appellant, In course of execution proceedings the respondents made cer-
tain statements which, according to the appellant, were false, The appellant
applied for sanction to prosecute them under section 193, clause (7) of the Code
of Criminal Procedure, The sanction was refused by the Assistant Collector,
Held on application made to the District Judge to grant sanction, that no
such application lay. The “case’® in connection with which an offence was
alleged to have been committed was the proceedings in execubion, from which no
appeal lay, and the District Judge was not in relation to such proceedings the
« principal court of original jurisdiction.”
Tag facts of this case are thus stated in the following order of

TupeaLL, J,, referring the case to a Beneh of two Judges :—
«The facts of this case are briefly as follows :~A suit for arrears of rent wasg
brought in the court of an Assistant Collector of the first class, for a sum of over
one hundred rupees, It was deerecd, and the decree-holder subsequently brought
the decree info execution. In ‘the course of the execution procecdings two state-
ments were made by the opposite parties which the present applicant deems to be
false. He applied to the court of the Assistant Collector for sanction, That officer
vefused, Thereupon the present applicant went fo the District Judge to have the
order refusing sanction sct aside. The Distriet Judge held that he had no juris.
diction in the matter and that clause (¢} of sub-section 7 of section 195 of the Code
of Criminal Procedure applied to the matter, as there is no appeal in execution
proceedings in the Revenue Court, He held that, as a Districs Judgs, he was not
the principal eourt of original jurisdiction within the meaning of clause (e),
gab-section 7. The applicant has come hers in revision and pleads thab the
Distriet Judge has refused to exercise jurisdiction which the law has given him,
On behalf of the opposite parties it was pleaded that in all cases in which me
appeal lies, in order to find out which is the principal court of original jurisdic.
tion within the meaning of this clause, one must look to tho nature of the case,
If it is a criminal case in which no appeal Hes, then the prineipal court of original
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jurisdiction will bo the principal courb of original criminal jurisdiction,
If it is a suit in a Revenue Courl, where no appeal lies, the principal
court of original jurisdiction within the meaning of this clause will be
the principal original court of revenue jurisdiction. My abiention bas been
drawn by the applicant to a ruling of this Court in Wazir Afukammad v. Hub
Lal (1). As Ihave personally some doubt as to the correctness of thab decision,
and as present aspect of the case does not geemr to have boon placed before that
court, I think it would be better to refer this matior to o bench of two Judges. I
order accordingly.”

On the case coming up for hearing beforo a bench of two
Judges,

Mr. 4, H. ¢. Hamiltomn, for the applicant :—

The District Judge was wrong in refusing to exercise juris
diction. As the suit was one for arrears of rent, an appeal
would lie to the District Judge under section 177 of the
Tenancy Act, and thercfore, under section 198 (7), sub-clause
(b) of the Code of Criminal Procedure the applicant was
right in applying to the District Judge against the order of
the Assistant Collector refusing sanction. 1f the particular pro-
ceedings are considered, and if it be held that no appeal would lie
from an order passed by a Revenue Court in exccution proeeed-
ings, then the case would be governed by clause (¢) of section 195
(7), and the District Judge would be tho prineipal court of origi-
nal jurisdiction, In either case, therefore, whether sub-clause (b)
or sub-clause (¢) applied, the District Judge was the proper court
which could exercise jurisdiction.

Babu Piari Lal Banerji (for Pandib U mu Shankur Ba]pcm)
for the opposite party i ‘

Neither clause (b) nor clause (¢) would give jurisdietion to the
District Judge. The words “nature of the caso” usod in clause
(b) mean “nature of the case pending”’ which in the present in-
stance was an “execution case”” The word ¢ case’ does not mean
“suit,” and it would not be proper to rcfer back to the original
suit or to consider what its nature was. The proceedings which
were pending constitated the ¢ case,’ and it was the nature of these
proceedings which had to be looked to. The offence was alleged
to have been committed not in counection with the suit, but in
connecmon with the execution case, If in all cases a reference
60 the natura of the suit wero made, various anomalies Would

(1) (1909) L L. R, 81 Al1, 318.
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vesult, For example, under section 171 an Assistant Collector
of the second class, is empowered to dispose of all execution
‘applications, notwithstanding that the suit might have been
decided by an Assistant Collector, of the first class, and all
orders passed in execution by the Assistant Collector, of the
sccond class, are appealable under section 176 to the Col-
lector. It would he a grave anomaly te let the Collector
hear an appeal from an order in execution proceedings and to
let the Distriet Judge hear an appeal from an order grant-
ing or refusing sanction in respect of an offence committed in
connection with the execution application, and that would be
the result if ‘nature of the case’ meant ‘nature of the original
suit.” Clause (¢) deals with cases where no appeals lie. This
might mean either (1) where no appeals lie from the decision of
the particular tribunal having regard to the constitution of the
tribunal, or (2) where no appeals lie from the particular decision
having regard to the nature of the particular case. In the pre-
sent case it is immaterial which of the two meanings is given to
the clause. The clause goes on to say that-appenl in sanection
matters shall be deemed to lie ordinarily to the principal court
of oviginal jurisdiction. These words do not always mean
prineipal civil eowrt of original jurisdiction. The principal
court of original jurisdietion would be the Distriet Judge, the
Collector, or the District Magistrate according as the case was a
civil, revenue or criminal ease. In the present case,as sanc-
tion was refused by a Revenue Court, the prineipal court of
original jurisdietion would be the court of the Collector.

Mr. 4. H. C. Hamilton, was heard in reply.

CHAMIER, J.~A suit for arrears of rent exceading Rs,100, was
“brought in the court of an Assistant Collector of the first class
and was decreed. In the course of execution proceedings in the
same court the respondents made statements which, according to
the applicant, were false. The applicant then applied to the Assis-
tant Collector for sanction to prosecute the respondents. That
officer refused to give sanction, and the applicant then went in
appeal to the Distriet Judge, who threw out the appeal on the

ground that he had no jurisdiction to hear it. This is an applica--
tion for revision of the order of the District Judge.. On b@hﬂfj,
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of the applicant it is contended that the case is governed by
clause (b} of sub-section (7) of scction 195 of the Cf)de of
Criminal Procedure, and that on a proper construction of
that clause the District Judge had jurisdiction. It is contended
further that he had jurisdiction even if clause (¢) of the same
sub-section is held to be applicable, and that one or other of these
clauses must apply to the case. As regards clause (b) the argu-
ment for the applicant is that the case in connection with which
the offence is said to have been committed, was o suit for ren ex-
cecding Rs. 100, against the decree in which an appeal lay te the
District Judge, therefore the Assistant Collector, who refused
sanction, must be deemed, for the present purpose, to be subor-
dinate'to the District Judge, who accordingly ought to have enter-
tained the applicant’s appeal. To this the respondents reply that
the case in connection with which the offence is alleged to have
been committed, was the execution procoeding, the order in which
‘was not appealable, therefore clause (0) does not apply.

. The applicant contends that even if clause (b) held to be
inal)l)licalvle, clause (c) cannot apply, because the opening words
of the clavse ¢ where no appeal lies’” refer only to cases in which
no appeal lies against any decisions of the court, and that the
‘words do not mean as contended by the respondent “when no
appeal lies in the case in connection with which the offence is
‘alleged to have been committed.” In the alternativethe applicant
contends that if clause (¢) applies the court indicated is the court
of the District Judge. To this the respondents rcply that the
principal court of original jurisdiction under the Tenancy Act
is the court of the Collector.

The word “ case” has beon the subject of many eonflicting
decisions in connection with scction 622 of the Code of Civil
Procedure, 1882, and section 115 of the present Code. I do not
think that any uscful purpose would be served by a reference to
those decisions, for the word must be construed with due regard
to the context that it appears in, and the purpose for which the
section of which it forms parv was framed. It was this consider-
tion which led the majority of the chartered High Courts to place
a'narrow meaning upon the word “case” in the section just men-
tioned, The object of sub-section (7) of seetion 195 of the Code of
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Criminal Procedure was to indicate the court to which a court
giving or refusing sanction to a prosecution should be deemed to
be subordinate within the meaning of sub-section (6) as originally
framed. Sub-section (7) provided only that the court giving
or refusing sanetion, should be deemed to be subordinate only to the
court to which appeals ordinarily lay. This produced a mass of
confleting rulings and clauses («), (b) and (¢) were added with a
view to getting rid of the difficulty. Clause («) provides for the
case of a subordinate court against whose decisions appeals lie
to two courts of different grades, and is plain enough. Clause
(b) provides for the case of a subordinate court against whose
decisions appeals lieto two different kinds of courts. Here the test
is to what court did an appeallic in the case in connection with
which the offence is alleged to have been committed? The word
cage taken by itself may mean eithor the original case out of
which arose the case or proceeding in which the offence is said to
‘have been committed or the actual proceeding in which the
offence is said to have been committed. It must be construed
with reference to the context in which it appears. The words
. are “nature of the case in connection with which the ofence is
alleyed to have been committed.” There being a remote connec-
tion with an original suit and an immediate connection with an
execution proceeding, I am of opinion that the case in connection
with whieh the offence is alleged to have been committed is the
execution proceeding. According to the decisions of this Court
‘no apppeal lies against an order of an Assistant Collector of the
first class passed in execution proceedings under the Tenaney Aet,
The result is that clause (b) does not apply. Does clause (¢) apply?
The opening words of the clause “ where no appeal lies”” do not
appear to me to refer to courts against none of whose decisions
an appeal lies, but to refer to particular cases in which no appeal
lies. 'The whole sub-section seems to be confined to courts
against whose decisions or some of whose decisions appeals do lie,
for the opening words are,~-“ For the purposes of this section every
court shall be deemed to be subordinate only to the ecourt to which

appeals from the former court ordinariy lie” (the italies are .

mine). The result of this construction is possibly that the Legis-
lature has; made no provision in section 195 for an appeal against
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an order of a Small Cause Court giving or refusing sanction, and
it may be that the only court which can interfere with such an
order is the High Court. This result may not have been contem-
plated, but the construction advocated by the applicant scems to
me to be clearly inadmissible. It would have been another matter
if clause (¢) had formed a sepavate sub-section. I hold that
clause (c) applies to the present case, and therefore the applicans

‘should have appealed to “the principal court of original juris-

diction.” 1 can discover no justification for rcading these words
ag if they were ¢ principal couwrt of original eiwil jurisdiction.”
The elause applies to all classes of cases, and ib is impossible
to suppose that the Legislature intended the principal court of
original ¢ivil jurisdiction to revise the orders of Criminal and
Revenue Courts with which it has no concern as -a Civil Court,
The circumstance that District Judges in this province generally

‘have the powers of Sessions Judges and hoar appeals in Revenue

cases, seemas to be wholly irrelevant. The principal court of
original jurisdiction under the Tenancy Act is elearly not the
court of the District Judge.

For the above reasons I am of opinion thab the District Judge
was right in declining to entertain the applicant’s appeal, and T’
would dismiss this applicabion with costs, '

Karamar Husaiw, J.—T1 am of opinion that the word “case”
in clause (b), sub-seotion (7), of section 195 of the Code of
Criminal Procedure (Act No. V of 1898), means the actual
proceedings in which the offence is said to have been committed
and not the original case out of which those proceedings arose, I
am also of opinion that the opening words of clause (o),
sub-section (7), of scction 195 of the Code “whero no appeal
lies” rofer to cases in which no appeal lies and mot to courts
against the decisions of which there is no appeal. Tt was so held
by mein Wazir Muhammad v. Hub Lal (1). In that ruling it
was assumed that the court of District Judge was the principal
court of original jurisdiction. That, however, is not the case,
and the nature of the proceedings in which sanction is given or
refused is to determine the prineipal court of original jurisdiction.

(1) (1909) I, L. R, 81 AlL, 815,
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For the above reasons I agree with my learned brother in 1911
dismissing the application, Je——
By Tug Covrr.—~Order of the Court is that the application  Prasap

be dismissed with costs. Rax Tiat.
- Application dismissed,
MATRIMONIAL.
- 1911
Before Mr, Justice Chamiee. December, 29

ESTHER MARIE JACKSON (PrrrrioNer) v. FREDERICK ORMOND
LAYLAND JAOKSCN (OPrpOSiTE PARTY).*

Aet No. IV of 1869 (Indian Divorece Aot), seetion 57— Marriage—Remarriage of
petitioner in diverce proceedings within siz months of the decree becoming
absoluwle,

Where the successful petitioner in a suit for dissolution of marriage entered
into a second marriage within six months of the decrec for dissolution of marriage
beeoming absolute, it was keld that the second marriage was void. Warter v.
Warter (1) followed.,

THIS was a suit by Isther Marie Jackson for a declaration that
her marriage with Frederick Ormond Layland Jackson is null
and void. The parties, who are Christians, were married in

Allahabad, on the 12th of January, 1910. The respondent, who
had been married to another woman, had obtained in the Caleutta
High Court a decree #isifor dissolution of that marriage, and the
decree had been made absolute on the 6th of December, 1909,
He believed that on the decres being made absolute, he was free
to tarry again, and he assured the present petitioner that all the
necessary formalities had been complied with, The respondent’s
former wife was alive when.the parties were married. On
the ahove facts the petitioner claimed to be entitled to a declara-
tion that her marriage with the respondent is null and void,

Mr. R. K. Sorabji, for the petitioner.

The opposite party was present in person.

CuaMIER, J.—This is a suit by Esther Marie Jackson for a
declaration that her marriage with Frederick Ormond Layland
Jackson is null and void. ,

The parties, who are Chistians, were married in Allahabad,
on the 12th of January, 1910. The respondent, who had heen
married to another ‘woman, had obtained in the Caleutta High

* Matrimonial suit No, 6 of 1911,
(1) (1890} I, R,, 15 P. D, 182; 59 L. J,, P.anl M, 87.



