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joint estate between them/^ But their Lordships further held 
that where the widows could not go on peaceably in the joint 
enjoyment o£ the property, they could by mutual agreement or 
otherwise separately hold the property, although they had no 
right to partition in. the proper sense of the berm̂  and that the 
share of one would go by right of survivorship to the other, not­
withstanding the separation. In the case before us, the two 
widows  ̂ although entitled to enjoy the property, appear to be 
unable to do so peacefully unless they divide i t ; in fact the 
plaintiff in this suit has tried to exclude the defendant altogether 
from the whole of the property left by her husband, admitting her 
only to a bare right to maintenance. That being sOj we are 
unable to hold that the defendant has no right bo apply for a par­
tition such as would enable her to enjoy her share of the proper­
ty of her husband for her life. Such a partition would in no way 
affect the plaintiff^s right of survivorship in the event of her sur­
viving the defendant.

The appeal therefore fails and is dismissed with costs.
Appeal dismissed.
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Before Sir Henry Biohards, Knight, Chief Justioo, afid Mr, Justice B(\nerji, 
EMPEROR V. BALMAKUND.

Act jJTo, II  of 1899 (Indian Stam^ ActJ, section Ĝ —Iteeeipt—Mo7iey remitted by 
podal money order and receipt signed on post office form—Further receipt 
not exigible from payee.

■Where money is remitted by postal money order and the payee has signed the 
receipt in duplicate on the post ofiice forna he cannot legally be ooiiTpcIIed to give 
a further receipt to the payer, and his refusal to do so will not render him liable 
under section 65 of the Indian Stamp Act, 1899.

T h e  facts of this case were as follows :—
One Getting sent a postal money order for Rs. 34 from Moka- 

mah to Balmakund at Allahabad, in part payment of a particular 
debt. Balmakund signed the usual receipts on the money order 
form ; and the receipt intended for the remitter was sent in due 
course by the post office to Gotting and received by him. He 
thereafter demanded from Balmakund a duly stamped receipt

* Criminal Revision No. 338 of 1911 from aa order of 0. Bustamji, Esq., Ses­
sions Judge of Allahabad, dated the 14th of January, 1911.
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which should meiitiou that the payment was received on account 
of a certain specified debt. Balmakund refused to give this f u r ­

ther receipt. Gotting thereupon complained to the Collector, w'ho 
sanctioned the prosecution of Balmakund under section 65 of the 
Stamp Act. The prosecution resulted in a conviction and a sen­
tence of Rs. 50 fine, which were upheld by the Sessions Judge in 
revision. Balmakund thereupon applied in revision to the High 
Court,

Munshi Qulmri Lai, for the applicant:—
The money order receipt is a good and sufficient receipt, and it 

was not incumbent upon the applicant to give another receipt. The 
definition of receipt’  ̂ contained in section 2, clause (23) of the 
Stamp A (it, does not make it necessary in a receipt to say on what 
account the money has been received; it is enough if it is an 
acknowledgement of payment. A receipt need not be addressed 
to any particular person. The money order receipt is an acknow­
ledgement of payment of the sum specified on the reverse.̂  ̂
The name of the payer and the amount are both specified on the 
reverse.”  The receipt is therefore, a eomjdete and sufficient 
receipt. The question remains whether it is a good receipt; it is, 
because by Government notification a money order receipt is 
exempt from stamp duty. If a stamp of one anna were put on 
the money order receipt there could be no question that it would 
be a ‘‘ duly stamped receipt” within the meaning of section 30 
of the Stamp Act, and that no second receipt could be demanded. 
The stamp was not put on it as the necessity for it was obivated 
by the Notification. There are other case3 of exemption, for 
example, a receipt for a barrister’s fee. I f  a barrister gives an 
unstamped receipt for his fee, a second “  duly stamped receipt ” 
cannot be demanded from him. Strictly speaking,the money was 
actually paid by the post office to the applicant, and it was the 
post office alone who could demand a receipt. As a matter of 
fact, two receipts were given.

The Government Advocate (Mr. A. E. Byves), for the 
Crown;—-

Mr. Gotting had several accounts with Baltaakund. The 
money vphich he sent was in respect of one particular account 
which he specified in the moEey order coupon. He was ©atitbd
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I9H  to have the money applied to Nvar Is that particular account and, 
obtain a receipt specifying accordmgly. The nioiiey order 

receipt is not a good and sufficient receipt as it does not mention 
the account on which the money is paid. To hold otherwise 
ivould lead to great confusion and inconvenience. The money 
order receipt is not intended to constitute or take the place of a 
receipt by the payee to the remitter. Its function is merely to 
discharge the liability of the post office ; to satisfy the remitter 
that the money entrusted by him to the Post Office has been duly 
paid. The post office acts merely as an agent. Then, the money 
order receipt cannot be called a “ duly stamped ” receipt within 
the meaning of section 80 ; for it is not “ stamped”  at all. Tha 
obje-t of the Government in exempting money order receipts from 
stamp duty wa  ̂ only to obviate the necessity of an inquiry in 
each case by the post office as to whether the [layraent was with­
out consideration or came under any other exemption or not.

R ichards, C. J. and Baneeji, J.—This is an application in 
revision. The facts are undisputed and very simple. One Mr. 
Gotting sent a money order for .Bs, 34, to tho applicant Balma- 
kund. Gotting intended that the Rs. 34 should go in part pay­
ment of a certain debt due on a bond. The money was received 
on the 14th of September, 1910̂  by Balmakund, who, in the usual 
way, signed in a duplicate receipt and delivered the same to the 
post office official. One receipt is in the following f o r m -

ACCTOWLSEGEMENO'.
This is a duplicate receipt which 7̂111 be returned by the post office to tha 

remitter.
I acknowledge to have received payment of money order No. S438j fot tha 

sum specified on the reverse,
“ D ate............1910. Sigoature (in ink) of payee> or thumb impressioti oi

payee if illiterate.”
The reverse side is in the following form 

O n P o s ta ii S e b v ic b .
“ Amount of otdor {in figures).—Rs. 3i-0-0.
“ Name of remitter.—Mr, A. W. Gotting,
“ Address.'—Looomoiiive Department.
"Stamp of the oiflce of issue.—»Mokamah,Patna/'

The other receipt is in the following form :««•
« Received payment of the Sum specified on the reverse.
“Dated. . . . . . ,  ,1910» Sigaatiite (in ink) of payee of thumb Isttprssfiioii it

paresis illitwate.
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“  p a id  b y  m e E s . . . . . .  A s . . . ,
“ Signature and daaigaatioQ of oiEoial who paid the anioxint.''
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On the reverse are the particulars of the amount of the order JiMPEEoa
V.

in words, the name and address of the payee in full. This latter BALJUKtiisp. 
receipt is kept by the post office officials. Mr, Getting, for rea­
sons of his own, (probably because he was anxious to have a 
receipt which would show on the face of it an acknowledgement 
from Balmaknnd of parfc payment of the particular debt which he 
intended in part to discharge) demanded from Balmakiind a duly 
stamped receipt. Balmakund refused, contending that the receipt 
which he had given when he received the money order was sufficient.
Later on, on the 30th of October, 1910, however, Balmakund did 
send a stamped receipt but more or less under protest, still con­
tending that the receipt which he had signed was sufficient compli­
ance with the law. Subsequently sanction ŵ as obtained for the 
prosecution of Balmakund under section 65 of the Stamp 
Act. It was probably due- to apprehension of such prosecution 
that Balmakund signed the stamped receipt to which we have just 
now referred. The result of the prosecution was that Balmakund 
was fined Bs. 60. An application was made to the Session 
Judge in revision which application, however, was refused. Hence 
the present application to this Court.

It is contended on behalf of the applicant that under the cir­
cumstances the conviction is illegal. Mr. Ryves, on behalf of the 
prosecution, admits that the punishment is somewhat severe, but 
contends that the conviction was quite legal, and that .an offence 
was committed under the Stamp Act. The question for us to 
decide is whether or not the conviction is legal. Section 63 of the 
Stamp Act provides that any person 'who, being required under 
section 30 to give a receipt, refuses or neglects to give the same, 
shall be liable to a fine which may extend to Es. 100. Section 30 
is as follows;— Any person receiving any money exceeding 
Es. 20 in amount, or any bill of exchange, cheque or promissory 
note, for an amount exceeding Es. 20, or receiving in satisfaction 
of a debt any movable property exceeding Rs. 20 in value, shall, 
on demand by the person paying or delivering such money, bill, 
cheque, note or property, give a duly stamped receipt for the 
same. It is clear that had Mr. Getting made the payment himself 
or through an agent, he would have been entitled to get a receipt



1911 for the amount of money which he paid, an<̂  that such receipt
'"empseob ' stamped. It u also clear that under such eircum-

V. stances Balmakund would have been liable to a conviction if he
refused to give aneh duly stamped receipt. The money, however, 
’was remitted through the post office in the manner to which Ŷe 
have already referred, Secl}ion 9 of the Stamp Act provides that 
the Governor General in Couucil may by rule or order published 
in the Gazette of India ”  reduce or remit certain duties, including 
the duty payable upon certain inst ruments. By Notification No, 
735-S. B., dated the 17th of February, 1899, the Giovernor General 
in Council, in the exercise of the powers conferred by the afore­
said section, remitted the duties chargeable on certain instruments 
which are specified at the foot of the order. No. 30 is “ Eeceipt 
endorsed by the payee on a postal money order.”  It would thus 
appear that Balmakund gave a receipt in duplicate to the post 
office authorities, acknowledging the receipt of the money which 
Mr. Getting had sent, and that that receipt is expressly exempted 
from duty by an order of the Governor General in Council duly 
made in exercise of the powers conferred by the Stamp A.ct itself. 
The actual person who made the payment was not Mr. Getting. 
It was the post office official. This official got, as he was entitled 
to get a receipt in duplicate, and the post office regulation pro­
vided that the duplicate was to be given by the post office authori­
ties to Mr. Getting. If it can be said that the money was paid 
by Getting at all, it can only be upon the ground fcliat the post 
office official was the agent of Gotting. It seemed to us most 
unreasonable that a person who receives money from an agent and 
gives a valid receipt to such agent, should be required to give 
another receipt to the principal. Had the money been sent by 
the hand of an ordinary agent instead of through the post office 
it could not, we think  ̂ be argued for one moment that the agent 
would be entitled to receive a duly stamped receipt, and that his 
principal would bo entitled to receive a second duly stamped 
receipt. What reasonable object could bo gained by the giving 
of a second receipt in the present case? Section 30 does not 
require a person receiving money to specify the particular purpose 
for which the money was paid. He is only required to give a 
receipt for the sum paid. Under these circumstances we think
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that Balmakund ought not to have been convicted under section 65 loii
for having refused to give a aeeond receipt to Glotting. We aceor- 
dingly allow the application, set aside the conviction and sentence, '*’■
and direct that the fine, if paid; he refunded. E a l m a k u k d .

Conviction set mside.
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Be for 6 Mr, Justice Karamat Rusai'ti and Mr. J~ustios Ghamier. 

A J U D H I A  P E A S A D  (A p p lx o a s t )  v . E A M  L A L  j j o t  a n o t h e r  (O p p o s it e  pap.txes).*
C r i m i n a l  Procedure Code, s e c t io n  1 9 5  (7 ), clauses ( a J ,  (h)  and ( e J— Sanctimi 

toproseoute— Scinction refused—Fiii-ther applicatmi— ‘^Gase Principal

court of original jurisdiction

I n  a  s u i t  f o r  a rre a rs  o f  r e n t  e s c e o d in g  K s .  1 0 0 , a  d e c re e  w a s  p a s s e d  in  fa v o u r  

o f  th e  a p p e lla n t .  I n  oo tirse  o f  e x e c u t io n  p r o c e e d in g s  t h e  r e s p o n d e n t s  m a d e  cer~ 

t a in  s t a t e m e n t s  w h ic l i ,  a c c o r d in g  t o  t h e  a p p e lla n t ,  w e re  fa ls e . T h e  a p p e lla n t  

a p p lie d  f o r  s a n c t io n  to  p r o s e c u te  t h e m  u n d e r  s e c t io n  1 9 5 , c la u s e  (7 )  o f  th e  C o d e  

o f  C r im in a l  P r o c e d u r e .  T h e  s a n c t io n  w a s  r e fu s e d  b y  t h e  A s s is t a n t  C o lle c to r ,

H e ld  o n  a p p l i c a t io n  m a d e  t o  t h e  D is t r i c t  J u d g e  t o  g r a n t  s a n c t io n ,  t h a t  n o  

s u c h  a p p li c a t io n  la y .  T h e ‘ ' c a s e ”  in  c o n n e c t io n  w i t h  w h ic h  a n  o ffe n ce  w ag 

a lle g e d  t o  h a v e  b e e n  c o m m it t e d  w a s  t h e  p r o c e e d in g s  in  e x e c u t io n ,  f r o r a  w h ic h  n o  

a p p e a l  la y ,  a n d  th e  D is t r i c t  J u d g e  w a s  n o t  i n  r e la t io n  t o  s n c l i  p r o c e e d in g s  t h e  

" p r i n c i p a l  c o u r t  o f  o r ig in a l  ju r is d i c t io n . ”

The facts of this case are thas stated in the following order of 
T udball, J., referring the case to a Bench of two J u d g e s -

‘̂ T h e  f a c ta  o f  t h i s  c a s e  a re  b r ie f ly  a s  f o l l o w s  A  s u i t  fo r  a r re a rs  o f  r e n t  w a s  

b r o u g h t  i n  t h e  c o u r t  o f  a n  A s s is t a n t  C o l le c to r  o f  th e  f ir s t  c la s s ,  f o r  a  s u m  o f o v e t  

on e  h u n d r e d  ru p e e s . I t  w a s  d e o r e c d , a n d  t h e  d e c r e e -b o ld e r  s u b s e q u e n t ly  b r o u g h t  

th e  d e c re e  i n t o  e x e c u t io n .  I n  ‘ t h e  c o u r s e  o f  th e  e s e c u t io n  p ro ce G d in g s  t w o  s ta te -  

m e n t 3 w e re  m a d e  b y  t h e  o p p o s i t e  p a r t ie s  w h ic h  t h e  p r e s e n t  a p p l i c a n t  d e e m s  t o  be  

fa lse . H e  a p p lie d  t o  th e  c o u r t  o f  th e  A s s is ta n t  C o l le c to r  fo r  s a n c t io n .  T h a t  o fS ce r  

r e fu se d . T h e r e u p o n  th e  p r e s e n t  a p p l i c a n t  w e n t  t o  t h e  D i s t r i c t  J u d g e  to  h a y a  th e  

o rd e r  r e fu s in g  s a n c t io n  s e t  a s id e .  T h e  D is t r ic t  J u d g e  h e ld  t h a t  h e  h a d  n o  ju r is ­

d i c t i o n  i n  t h e  m a t t e r  a n d  t h a t  c la u s e  (e )  o f  s u b -s e o t io n  7  o f  s e c t io n  1 9 5  o f  th e  C o d e  

o f  C r im in a l  P r o c e d u r e  a p p lie d  t o  th e  m a tte r , as th e r e  is  n o  a p p e a l  i n  e x e c u t io n  

p r o c e e d in g s  i n  th e  E e v e n u e  C o u r t .  H e  h e ld  t h a t ,  as a  D i s t r i c t  J u d g e ,  h e  w a s  t io t  

th e  p r i n c ip a l  c o u r t  o f  o r ig in a l  ju r is d i c t io n  w i t h i n  t h e  m e a n in g  o f  c la u se  [e ], 

s u b -s e c t io n  7 ,  T h e  a p p l i c a n t  h a s  c o m e  h e r e  in  r e v is io n  a n d  p le a d s  th a t  th e  

D is t r ic t  J u d g e  h ag  r e fu s e d  t o  e s e r c is a  ju r is d i c t io n  w h i c h  th e  l a w  h a s  g iv e n  h i m .  

O n  b e h a lf  o f  t h e  o p p o s it e  p a rt ie s  i t  w a s  p le a d e d  t h a t  i n  a ll  ca s e s  i n  w h ic h  nt, 

a p p e a l l ie s , i n  o rd e r  t o  f in d  o u t  w h ic h  i s  th e  p r in c ip a l  c o u r t  o f  o r ig in a l  ju r is d i c ­

t io n  w ith in . t h e  m e a n in g  o f  t h is  c la u se , o n e  m u s t  l o o k  t o  t h e  n a t u r e  o f  th e  ca se . 

I f  i t  i s  a  c r im i n a l  c a s e  i n  w h i c h  n o  a p p e a l lie s , t h e n  t h e  j i r in c ip a l  c o u r t  o f  o r ig in a l

'* Civil Bevision No, 37 of 1911.
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