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CrEsMIER, J.—~T1 coneur. I think that there can be no doubs
that order XX, rule 89, was intended to give persons owning or
holding interests in immovable property the subject of an exeen-
tion sale a last chance of saving the property. But the words
“owning such property or holding an interest therein *’ evident-
1y refer only to persons who own the property or hold an interest
therein at the date of the application, and whether the applicant
be the owner of or enly the holder of an interest in the property
he must show that he acquired his title before the execution
sale, As I read the rule, neither the owner nor the holder of an
interest who has parted with his title since the sale or who has
acquired title since the sale can apply under rule 89. That was
the view taken in the Oudh casc cited. I agree that the appeal
should be allowed.

By trE Court.—The appeal is allowed. The order of the
court below is seb aside. The sale in favour of the appellants will
stand confirmed.

Appeal allowed.

Before Str Henry Richards, Knight, Chicf Justice, and Mr. Justice Bamerji.
CHHITTAR KUNWAR (Praintirs) v. GAURA RUN WAR (DerexpanT).?
Hindu law— Hindw widow-—Co-widow — Pariition— Right {o parlition when joint
enjoyment tmpossible.

Although Hindu widows taking a joint interest in the inheritance of thejr
hushand have no right to enfores an absolute partition of the joint estate be-
tween them, yet where the widows cannot go on peaceably in the enjoyment of
the property, they can by mutual agreement or otherwise separately hold the
property, although they have noright to partition in the proper senmse of the
term, and the share of one will go by right of survivorship to the other not-
withstanding the separation. Gajapathi Nilamaniv. Gajapatht Radhamani (1),
Eathaperumal v. Venlabai (2) and Bhugwandeer Doobey v. Myna Baee (8) refer-
red to. :

Tur facts of this case were as follows 1

One Madan Mohan Lal, a Kurmi, died leaving two widows—
.Gaara Kuar and Chittar Kuar. The latter had a daughter by
him ; while the former was childless. Gaura applied to the Re-

venue Court for partition of her share. The plaintiff objected
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and was reforred to the Civil Court. She .uecordingly brought
the present suit for adeclaration that .neemdmg' to a cusfc.)m pre-
vailing inthe family, a childless widow was only entitled to
maintenance and was nob entitled Bo partilion, mj.d also 't?mt
under the general law o Tindu widew cannot elaim partition
from her co-widow. The lowor court found that the custom was
ot established, Tt held further that a co-widow was entitled to
have her share parbitioned without prejudice o the vight of sw-
vivorship of the other widow and dismissed the suit. The plain-
siff appealed to the High Court. .

Babu Ji gindro Nail Chaydlei, for the appellant, submitted
that on a proper interpratation of the wnzih-ul trzes and consi-
deration of the evidence, the custom set up had heen proved. He
further sulimitted that one of the co-widows who were in posses-
sion of property conld unt apply for nartition, inasmuch as the
other co-widow was entitled to get her share by right of survivor-
shin. He relied on Kathaperamal v. Vinkabis (1) and Gajapathi
Nilamaniv. Gajapaihy Radlamani(2). A co-widow eannot eom-
pel partition, but she may enjoy ib under a mutual arrangement ;
Bhugwandeen Dooley v. Hyno Biee (3), Mayne’s Hindu Law,
seventh edition, paragraph 554, page 752.

The Hon'ble Pandit Sundar Lal (with him Babu Lalit #fohon
Bumerjiy, for the respondent, was not called upon.

Ricmarps, C. J., and Bawrrrr, J—The appellant, who is
one of the two widows of one Madan Mohan Lal, brought the
suit ou$ of which this appeul has arisen against the other widow
of the aforcsaid deceased, for a declaration that the defendant,
being childless, was only entitled to maintenance and bad no
right to bave the zamindari villages belonging to her deceased
hushand, partitioned betwern the two widows, Tt appears that
Madan Mohan Lal died romctime in the year 1909, leaving two
widows, who are the pariies to this suit. The plaintiff has a
Jaughter, but the defendant has no issne. The names of hoth the
widows were enterod in the vevenue records, The defendant
appliel to the Rovenue Court for partition of a hal? share. The
plaintiff objected and was veferred to the Civil Court. Thereupon
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she institabed the present sull. She put forward her claim
on two grounds; fvst, that under a enstom provailing among
kurmis, to which casbe the partizs belong, a childless widow only
receives maintenance and has no right to the estate of her lus-
band; and segondly, that under the general Hindu law a widow
cannot claim a partition,

The court below bas dismissed the plaintiff’s elaim, heing of
opinion that the custom alleged had not leen proved and that as
both the widows inherited the property of their husband, they wero
entitled to joint enjoyment of the p.operty and to divida it be-
tween themselves for the purpose of such enjoyment.

The plaintiff has preferred this appeal, and her first conten-
tion is that the custom alleged by heris proved, We are of
opinion that this contention has no force. A number of witnes-
ses were examined, who spoke generally as to the existence of the
alleged custom, bubt with the exception of one witness none of
the others was able to refer to any 1. stance in which a childless
widow was excluded by another having a female child. The
only instance which was referred to was that of Hori; but one
instance does nob establish a custom. The wajib-ul-avzes of
some of the villages were rveferred to. Some of these wajib-ul-
arzes are declarations made by a single owne: ; anl even aceord-
ing to these wajib-ul-arzes, it is manifest that where a widow has
a male child, that male child excludes the widow and the childless
widow has only a right to receive maintenance from the son, TIn
the original wajib-ul-arzes the vernacalar word used is asulad
(issue), but judging by the eontest it is manifest that this word
was meant to apply to male issue only.

The next contention on behalf of the appellant is that under
the Hinda law a widow is not entitled to claim partition. We
were rveferred to the following cases, namely, Gajap tthi
Nilemoani v. Gajapathi Badhamani (1), RKathaperumal v,
Venkabod (2) and Bhugwandsen Dovbey v. Mymn Baee (3).
In the case first mentioned, their Lordships, no doubt, observe
that ¢ widows taking & joint interest in the inherifance of their
husbands have no right to enforce an absolute partition of the
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joint estate hetween them.” But their Tordships further held
that where the widows could not go on peaceably in the joint
enjoyment of the property, they could by mutual agrecment or
otherwise scparately hold the property, although they had no
right to partitionin the proper semse of the term, and that the
share of one would go by right of gurvivorship to the other, not-
withstanding the separation. In the case before us, the two
widows, although entitled to enjoy the properby, appear to be
unable to do so peacefully unless they divide it; in fact the
plaintiff in this suit has tried to cxclude the defendant altogether
frem the whole of the property left by her husband, admitting her
only to a bare right to maintenance. That being so, we are
unable to hold that the defoudant has no right to apply for a par-
tition such as would enable her to enjoy her sharo of the proper-
ty of her husband for her life. Such a partition would inno way
affect the plaintiff’s 1"1g11b' of survivorship in the event of her sur-
viving the defendant.
The appeal therefore fails and is dismissed with costs.
Appeal dismissed,

REVISIONAL CRIMINAL.
Before Sir Henry Richards, Knight, Clicf Justice, and Mr, Justice Baperyi.
EMPEROR v. BALMAKUND.

Ast No. II of 1899 (Indian Stamp Aet ), seelion G5—Ileocipt— Money remitled by
postal money order and reccipt signed on post affice form—Furiher veceipt
not exigible from payee.

Where moncy is remitted by postal money order and the payee hag signed the
receipt in duplicatc on the post office form he cannot logally be compelled to give
a further receipt to the payer, and his refusal to do so will not render him liable
under section 65 of the Indian Stamp Act, 1809,

THE facts of this case were as follows :—

One Gotting sent a postal money order for Rs, 34 from Moka-
mah to Balmakund at Allahabad, in part payment of a particular
debt. Balmalkund signed the usual receipts on the money order
form ; and the receipt intended for the remitter was sent in due
course by the post office to Gotiing and received by him. He
thereafter demanded from Balmakund a duly stamped receipt

* Criminal Revision No, 388 of 1911 from an ordor of . Rustamnji, Fiaq., Bea«
gions Judge of Allahabad, dated the 14th of January, 1911,



