
B m jp b b ss
V,

an investigation under Chapter XIV of the CritSdinal Procedure 18̂ 9
Code. The charge, set out above, states that this statement before thb

the head constable "waa made in the course of an inquiry ia  a case 
of arson of The Empress v. iJamtawZftw Ohose and others.
A case of arson is certainly a cognizable case •, bnt that Anadinath 
Bundopadhya was xnakiiig an inquiry under Chapter XIV, when 
the statement in question “was made, and that the case in which 
that inquiry was being made was a case of arson, is not at all 
clearly established by the evidence recorded in the case. All 
that the witnesses who apeak upon that point say, is that an 
inquiry was being made in the case of Buloram Roy v. Ram- 
handhu Qhose about the burning of a house. This evidence is 
not in our opinion sufficient to show that the inquiry was being 
made into a cognizable case, viis, arson. We are, therefore, of 
opinion that the verdict of the jury was right. We therefore 
acquit the accused bf the charge fr&med against him> and direct 
his release from custody.

E. T. H. AcqviMM, v/phM

VOL. XVI.] CALCUTTA SERI0S. 855

APPELLATE CIVIL.

Before Mr. JwtHei Prim ep and Mr. Justice &1u>sb.

GOUR s u n d a e  LAHIHI (DnffSNDAiiT) ». HEM OHUNDER CHOW-
DHURY (Plaihtm'p). January 14.

GOUR SUNDAE LAHIRI (Dbpbhdaht) v . HAFIZ MAHOMED A L I ------------------
KHAN (P la in t if f ) ,*

Civil Procedure Code, 188 ,̂ i. 2i4r—BBpres0ntaUve c f  judgmint-deitor—Pur- 
ehaw!'at exeoution m le~P rivatB  Fvrahaae—L im im o n  Act, 1877, 4rt.
179 ̂ Appliea^on. not in wxordmee m th  law—ApplieaHon yfor 
i y  Bemm idar—Purchase pendente lite.

The dofendantB Nob. 2, 3 and 4 weve, together with one 4f, Ihe owners tof 
certain immoveable property, inoludtng two mehals, Olipore and 
subjeot to a mortgage, on which the mortgagee obtained a decree on 30th July 
1875. Whilst that aait was pending one JSDtook out exeoution of a 
money decree which be had obtained iiciJ871, against - defendant No,»,|and 
put up for sale the mehal Olipore which was purchased by the fari.i.r

* Appeals from Original Decrees, Nob. 108 and 104 o£ 1887, against th« 
decrees of Baboo Hemango Chander Boga, StthotdSasta. Judge o£ MymijiCi, 
singh, dated the 26th of February 1887.



1 8 3 9  o i ths plttintiiE J ,  who eventually obtained possesBion of it tlirongh the
------ — ------- Court. The plaiatiffi ^  purchased privately the mehal Ekdbala from tlie

SoKDAR mortgagors and from M , some time after the date of the decree on the inort-
Lahiui g„ge. That decree was in oouvse of execution when the mortgagee died and Iiis

Hem estate onme into tho hands of the Administrator-General, who, on 13th August
CHn>;nnB 1878, sold the decree to G, defendant No. 1. After this sale several applioa-

CaowDnuBT, q  gujjatitiited for that of the original
decree-holder, but in none of theso applications was any further step taken to- 
wurds execution ofthe decree, or any order made for  substitution of the name 
oE (?, until I8th July 1885, when, after notice to the defendiints under s. 232 
oE the Civil Procedure Code, &’a name wa« substituted as decree-holder, and 
execution was taken out against the mortgaged propei-ty including Olipore and 
Ekdhalfl. The plaintifEs each claimpd the mohal they had respectively pur­
chased, but their olaims were disallowed.

In suits brought by the plaintifEs for a declaration of their right to hold the 
properties free of the mortgage, the Cpurt found that G  was only a benamidar 
so far as his pui’chaso of the mortgage decree was conoerned. Held, the 
plaintiff J ,  being the purchaser at a public sale in execution of a decree, was 
not the representative of the judginent-dohtors, tho mortgagors, within the 
meaning of s. 244 of the Civil Procedure Code ; but the case was different with 
respect to plaintifE B, who claimed by private purchase, and must bo consi- 

' derod the representative of the judgment-debtors within tlie meaning of that 
section.

BineoidronatU Sannyalv. B aj Coomar GIiose{l), Aniindmoi/ee Dossae v. 
Dhonendro Chunder Mookerjee {i), and L alla PtubJiitltU v. Mi/lne ['d), 
referred to.

E eli, also, that Q- being merely a benamiditr, the applications made by liiin 
for execution of the decree and for substitution of his name as decree-holder 
under s. 232 of the Civil Procedure Code, were not applioaUons madt- in accord­
ance with law, withifl the terms of Art, 179 of tho Limitation Act, 1877, so as 
to prevent,the operation of the law of limitation. Exooutiou of tho mortgage 
decree was, therefore, barred.

Aldul'Kureem  v. Chuhhan (41, Denonath Chuoherhutti/ v, L a llii Coomar 
Gangapadhi/a (5), and Mis. Jp . 453 qf 1885 (G) followed.

P um a Chandra JSoy V, AbAa^a 0/iundra (7) m d  JVitdir Sossein v. 
Tear00 Thovildannee (8> dissented fi'om.

The mortgage decroe having become itiopenitive, the pluintiJJ! J ,  though 
ii purchaser Ute, was no longer bound by it, aud tho defendant thera-
lore was not entitled to enforce tho mortgage os against,him,

(1) h. I{. 8 I. A., £5 ; I. L. 11., 7 Oalo., 107.
(2) 14 Moore's J, A,, 101; 8 «. L. B., 122.
(3) I. L. B.., 14 Calc., 401. (6) Unrepovted.
(4) 5 C.' L, !{,, 253. ( 7 ) 4  ]j. j,, 4 0 .
(6 ) I.,L . K., ,9 Calc., 633; 12 0 . L . K., 145. (8 ) 14 B. L. U., 425.
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Appeal 103.—In this .case Hem Obunder Chowdliry, the plain- 1889
tiff, claimed through Kali Chunder Chowdhry, the purchaser at a (jfiuit
sale in execution of a decree against Kashi Chunder Bhaduri, de- 
fendant No. 3. The defendants Nos. 2 and 3, Juggut Chunder 
Bhaduri and Kashi Chunder Bhaduri, were brothers, and together CHirNbisB 
■with another brother, Mohesh Chunder Bhaduri, not a party 

-to the suit, and defendant No. 4, the widow of another brother, 
formed a joint family, and Mohesh Chunder acted as their am- 
mooktear or general agent. The Bhaduris owned, among other 
lauded properties, two mehals, called, respeptively, Olipore and 
Ekdhala. On the 25th September 1871, one Kripamoyee Debia 
obtained a money decree against Kashi Chunder Bhaduri, defen­
dant No. 3, in execution of which the mehal Olipore was put up 
for sale on the 21st June 1875, and purchased for Bs. 10,000, by 
Kali Chunder Chowdhry, the father of the plaintiff, who, on 
26th September 1877, obtained possession of the property 
through the Court.

This purchase was made in the course of a suit in ivhich, on the 
30th July 1875, one Manson obtained a decree against the 
Bhaduris on a mortgage which included the mohals Olipore and 
Ekdhala, This mortgage decrce was in course of execution when 
Manson died and his estate came into the hands of the Adminis­
trator-General, who, on 13th August 1878 (correspondiug to the 
29th Srabun 1285), sold the decree to Gour Sundar Lahiri, 
defendant No. 1 , who was the brother-in-law of the defendants Nos.
2 to 4 and of Mohesh Chunder Bhaduri. After this sale several ap­
plications were made to execute the decree and for substitution of 
the name of the assignee, Gour Sundar Lahiri, for that of the origi­
nal deoree-holder, but in none of these applications was any fur­
ther step taken to.wards execution of the decree, or any order 
made for substitution of the name of the assignee, until 18th 
July 1885,, when, after notice to the judgment-debtor under 
s. 23S of, the Civil Procedure Code, that substitution was inade, 
and execution was taken out against the mortgaged property includ­
ing the .mehal Olipore. The j)lainti£E claidled that mdlial, but- his 
claim was disallowed, and the property ordered to bo sold. The 
plaintifif, therefore, brought this suit to have declared his right tq 
hold that property free of the tjioiiigage^
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IS89 Ai '̂peal 104.—In this case, besides the above facts, it is only ne- 
oessary to state that the suit related to the mehal Ekdhala which

35S THE INDIAN LAW REPORTS. [VOL. XVI.

had been purchased by the plaintiff, Hafiz Mahomed Ali Khan, by 
private sale, from the Bhaduri defendants, and from Mohesh 
Ohuuder Bhadmi, under deeds of sale dated 24th Falgoon ia84 

CHowDHUEi'. (7th March 1878), and 6th Joisto 1286 (18th May 1878). This 
property had also been attached.by Gour Sundar Lahiri under 
the mortgage decree, and the suit was brought after rejection of 
the plaintiffs’ claim to that property, to have it declared that it 
was not liable to sale under that decree.

The issues raised, so far as they are material to this report, were 
to the following effect: Whether or not the suits will lie ; whether 
or not the mortgage decree sought to be executed was barred by 
limitation; whether or npt the plaintiff in appeal 103 purchased 
■with notice of the mortgage ; whether or not the purchase of the 
mortgage decree by the defendant No. 1 was benami for defen­
dants Nos. 2 to 4 and collusive; and whether or not that decree 
bound the plaintiffs.

The Subordinate Judge gave the plaintiff a decree in each 
suit.

The defendant appealed to the High Court.

Mr. H. BeUf Mr. B. Chuokerbutty .̂nd Baboo Cfrija Sunleur 
Mosvmdar for the appellant'.

Mr. Evcm, Baboo Brinath Das and Baboo Jogeah Ghwnder 
May for the respondents.

The cases cited and arguments appear sufficiently in the judge­
ment of the Court (Pkinsep and Qhose, JJ.) which was as 
follows:—

These two cases were tried together by the lower Court and 
also by us in appeal by consent'of parties, because in some respects 
the same facts arise in both of them. In both cases the plaintiffs,' 
as purchasers from mortgagors, seek to avoid the effect of the 
same mortgage decree as affecting their properties. The plaintjlffs 
in each case hold separate properties ; but the main points raised 
in.the cases and the circumstances upon which their titles depiend 
are in some respects similar. The mortgage decree was obtainec| 
on the 30th July 1875 by one Manson, While that suit was



pending and before the decree was delivered, the shai’e of one of 1889
the three mortgagors in a portion of the mortgaged property waa rocb
attached in execution of a money decree, and on the 21st July 
1875, was, in execution of that decree, sold to Kali Chunder 
Chowdhry, the father of the plaintiff in appeal No. 108. Posses- Oh u n d b b

siou was given to that purchaser, on the 26th September 1377  ̂CHowBnaw. 
through the Court. The plaintiff, in the other case, bought privately 
some of the mortgaged properties from the three mortgagors and 
also from Mohesh, another member of the family, after the 
mortgage decree had been delivered. The positions of the two 
purchasers ai-e, therefore, different both in respect to the nature 
of the purchases and the time during which they were made.

On the 13th August 1878 (that is, 29th Srabun 1285), the 
mortgagee having died and his estate being in the hands of the 
Administrator-General, the decree was sold by that officer to 
Gour Sundar Lahiri, defendant No. 1 in both these cases.
Whether Gour Sundar Lahiri was the real purchaser or a 
purchaser representing others is one of the principal points for 
our decision m, these cases. When the mortgage decree w^s 
sold, it would seem that it was then under , execution. After 
this sale, several applications ^ere made to execute this decree 
after substitution of the name of the assignee for that 
of the original decree-holder, but in none of these applica­
tions was any further step taken towards execution of the 
decree or any order made for ’ substitution of the name of the 
assignee. On the 18th July 1885, after notice to the judg, 
ment-debtoTS, the name of Gour Sundar Lahiri was substi­
tuted for that of the original decree-holder, and proceedings 
in execution commenced by attachment of some of the mort­
gaged properties. Claims were thereupon made by the two- 
plaintiffs in the suits before us, but their objections were dis­
allowed on the 3rd February 1886, the Subordinate Judge 
holding that the purchases made conferred titles subject to the 
mortgage, and  ̂were, therefore, inadmissible wider s. 278, the 
cl?.imants having only, the right-to redeem the mortgage by 
paying the amount due to the mortgagee. The two suits now 
before us were accordingly brought by these parties, the plaintiffs 
asking for decrees declaring their right to hold the properties
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18«9 purchased by them free of the mortgage for various reasons, 
— Gouii—  which will be presently considered, or for any other relief which

«>■ The Subordinate Judge has given both plaintiffs a decree.
chtodhk In appeal, it is first contended that the plain tiffs havo no

CHOWDHtlRY.

jgQ t h e  INDIAN LAW REPORTS. [VOL. XVI.

right to sue by reason of s. 24i4i of the Code of Civil Procedure, 
inasmuch as they were representatives of the original judgmeut- 
debtor. The position of the two plaintiffs ia entirely different 
so far as they are affected by the operation of this section. The 
plaintiff Hem Ohunder Ohowdhry (in appeal 103) is a purchaser 
in execution of a money decrec against the mortgagors. He 
is, consequently, not a voluntary purchaser, and, as has been held 
by their Lordships of the Judicial Committee of the Privy 
Council, his title is n.ot one of privity with the mortgagors, 
but in some respects adverse to them, We think, therefore, 
that ho cannot be considered as a representative of the judg- 
ment-debtors, mortgagors, within the terms of s. 244. The cases 
to which we refer are Diiieudvofiath Sannyal v. liuj Gooimr 
Ghose (1), Anundmoyee Jhssee v, Dhonendro Ghmder MooJeer- 

jte (2); and we may also refer to the case of Lalla Prabhulal v.
(3), Mr. Bell, for the appellants, however, contends that, 

inasmuch as the plaintiffs purchased peudente , life, and are 
therefore bound by the mortgage decree, they are similarly 
bound,, without being formally placed on the record or receiving 
any notice of the proceedings taken in 'execution, in all proceed­
ings up to the satisfaction of the decree. He particularly refers 
to the order of the 18th July 1885, under which the name 
of the purchaser of the mortgage decrec, Gour Sundar Lahiri, 
waa placed on the record under s. 232 as assignee of the 
decree. I t is contended that a notice under s. 232 to the 
judgment-debtors is binding on a purchaser pendente lite, 
and that, consequently, the order so passed precludes t&e 
plaintiff from bringing a suit to contest the validity of that
mortgage. I t  has ah-eady been staled why we consider
that in appeal No. 103 the plaintiff is not the representative

(1) h. I?., 8 1 . A., 65 ; I. L. R., 7 Calo., 107.
(2) 14 Mnovo’s I. A., 101 ; 8 B. L. 11., 122.
(3) I, L. 11., 14 Calo., 401.



of the jndgmeut-debtor within the terms of s; 241, In thia is8<)
particular instance, there are, however, other reasons which, ia Joro
our opinion, prevent us from holding that he as well as the 
plaintiff in the other case was bound by the terms of that order. «•

Ttie - proceeding in execution then before the Courts cannot, ohundbb 
in our opinion, be regarded as a bond fide proceeding. Gour Ch o w d h d b t . 

Suudar Lahiri was, in our opinion, not the real purchaser of the 
nmrtgage decroc, but was only a Damo representing others, viz., 
tlu! jndginent-dubtors, and possibly Mohesh Bhaduri, their brother.
Whetlier the transaction was one including only the judgment- 
debtors or also Mohe.sh Bhaduri is not material for the pur­
poses of deciding this matter. I t  is sufficient to say, for reasons 
which will be presently given, that we consider that the purchase 
by Gour Sundar Lahiri was not a transaction for hia own bene-fit, 
but for the benefit of the judgment-debtors. In this view, the 
application of Gour Sundar Lahiri—that his name should be sub­
stituted for that of the decree-holder as assignee of the decree 
under s, 232, and aslting the Court to pass an order for such 
substitution—was a sham. I t  amounted to tho judgment-debtors 
asking the (^iirt for service of a notice on themselves. I f  the 
real position of the parties had been made known to the Subor­
dinate Judge, there can be no doubt that he would have refused 
to rccognizc such an aasigmnent or to issue the notice required 
by s. 232. We, accordingly, hold that tlie plaintiffs are not pre­
cluded in these suits from questioning the validity of the order 
passed under s. 232.

I t now becomes neccasaiy to consider, first, the evidence re­
garding the character of the purchase made by Gour Sundar

■ Lahiri of the mortgage decree, and next, how far the exeeutioa of 
that decree as again,st the plaintiff is barred by limitation, ■ The 
evidence of Gour Suudar himself is most important ^  showing the 
nature of hia purchase. He is, no doubt, a mau of insignificant 
means, but it is not improbable that he had sufficient money, but 
not much more thfin sufficient, to have bought this decree. He is a 
relation ofthe judgment-debtors, and admits that ho is perfectly 
ignorant, of the nature of his purchase; that he has taken no 
steps to make himself acquainted with what he purchased; that 
she delayed several years to take any real steps to reap any
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1389 benefit from his purchase; and, lastly, that even now ho is not 
— —  prepared to execute his decree against the mortgagors. He 

B0HDAB â iao admits that he has taken very little interest in defending 
0- these suits. All these, we are asked to believe, are the acts of 

O hun d eb  one who, even if he could have found means to purchase a mort- 
Chowdhuby. g g g g  decree, undoubtedly would have left to himself very little 

other money after such a purchase. We have next the evidence 
ofmookhtears who were consulted in matters connected with 
this purchase and with proceedings taken in execution of the decree 
after the purchase. The principal person employed, Janoki 
Nath Bose, distinctly declares that he never acted for or was 
consulted by Gour ’Sundar Lahiri ; that the persons with whom he 
was in communication throughout were, the mortgagors or some 
one of them, or Mohesh, their brother, acting on their behsvlf. 
There has been much argument addressed to us regarding the 
order of the . Subordinate Judge, admitting, as evidence in this 
case, certain letters purporting to have been vyritten by Mohesh 
Bhaduri to this witness.. Independently of those letters, we 
thiak there is ample evidence to show that Gour Sundar Lahiri 
was not the actual purchaser of the mortgage decree, and that 
the Bhaduris, either the mortgagors or the mortgagors with 
Mohesh, their brother, were the actual purchasers and were the 
only persons interested in the purchase. There is also evidence, 
independently of these letters, to show that Mohosh, a member 
of the family of the mortgagors, has acted on behalf of the other 
membersj the mortgagors, in all these transactions. Upon this 
ground we think that the letters would be admissible as evidence. 
But independently of the evidence of these letters, as has 
been already stated, there is ample evidence on the record to 
show that Moheqh acted on behalf of the mortgagors, and that 
Gour Sundar was in no way concerned in the purchase except 
in regard to the use of his name in the proceedings in execution. 
Tor these reasons we hold that the purchase by Gour Sundar 
Lahiri was a matter of fact a benami purchase. That being so, 
the applications made in his name, in. August and December I860, 
were not applications made in accordance with the law within the 
terms of Art. 179, Sch. I I  of the Limitation Act of 1877. 
We follow the opinion expressed in regard to this section by



the learned Judges in the cases of Ahdvl Kuveem V, ChvJelmn (1), 1889
and JDenonatli Ohuokerbutty r. ZalUt Goomar QangapadJiya (2), 
apd also in an unreported case (Mis. App. 453 of 1885). decided 
by Wilson and Porter, JJ., on the 20th April 1885. We «•
have been referred to two oases of an earlier date—Pv/i'na OatjNDER 
Ghv-ndra Boy v. Abhoya Ghundra Boy (3) and Nadir Eossem 
V. Pearoo ThomldaHnee (4) in which a contrary opinion was 
expressed. But we prefer to follow the rule more recently 
laid down by two Benches of this Court, which is in accord­
ance with the opinion which we ourselves entertain. We, 
accordingly, hold that a benami purchaser is not com­
petent to make an application under s. 232, and that, con­
sequently, the applications made in August and December 1880 
•were not applications under the Code of Oivil Procedure in 
accordance with law, so as to prevent the operation of the 
ordinary law of limitation. I t  is admitted that had it not been 
for these applications, this subsequent application for execution 
in 1886 would have been barred. The result, therefore, ia that 
in respect o f. appeal No. 103, although the plaintiff bought in 
execution of a money decree pehdcTtte lite, while proceedings 
under the mortga^fe were being taken, and he is, therefore, 
bound by the decree subsequently passed, that decree has become 
inoperative by reason of the law of limitation, and therefore 
the defendant is not entitled to enforce the mortgage as against 
the plaintiff. The plaintiff will, consequently, receive a declara­
tory decree to that effect.

The other case stands on different grounds. The plaintiff 
purchased from the three mortgagors and Mohesh one of the 
properties previously mortgaged as mentioned in Sch. I I  of 
the mortgage decree, after that decree had been delivered. The 
conveyances are dated 12th March and 18th May 1878. He 
also advanced Es. 10,000, on the 13th June of the same year» 
to the same four persons upon mortgage of another property 
comprised in that decree. He is, therefore, not only bound by 
the mortgage decree, but, by reason of his having purchased 
privately from the mortgagors, must be. regarded as in privity

(1) 5 C .L .B .,2 5 3 . (3 ) 4 B. L. 11., App., 40.
(2) I. L. 11., 9 Culo., 633 ; 12 0. L. B., 145. (4) . U  B. L. U., 415,
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1889 with them, and as their representative within the terras of 
— —  s. 244i. He would clearly not be entitled to bring a separate 

SUNDA.B auit, such as he has now done, were there not circumstances 
V. ia his case which, in onr opinion, eabablish fraud so as to entitle 

Ohdnbbb to relief, aud place the case heyoud the operation of s. 244.
Ohowdhuuy. [Xheir Lordships then went into the circunistauces alluded to, 

which are not material to this report, and concluded] :—
We agree, therefore, with the Subordinate Judge that the 

plaintiff is entitled to a decree declaring that the mortgii^o 
decree cannot be executed in. respect to Ekdhala which has been 
purchased by him.

The appeals will, therefore, be both dismissed with costs.
j, V. w. Appeals dismissed.

THJfi INDIAN LA.VV RKPOllTS. [VUL. XVI.

B^ore Mr, Jicetiee Prinaep and Mr, Justice Baiiarjee.

ig g g  HABI GOBIND ADHIKAIU ( P l a i n t h t f )  t>. AKIIOY KUMAR 
P e h n ia r y  4. MOZUMDAR a n d  OTHEKS, M l NOBS, BY THEIB M.OTUKB AND GUAIlDIAN

CHANDKATAllA, a n d  o t h e r s  {SOMK oift h e  DEffiWDANTS).*

Parties—Bight of suit-—Benamidar-~-Sidt fov  declaration o f title to, and 
far p m m io n o f, immovealle property—DitclaiTiier q f real owner.

• In  a suit tor n declaration o£ the plaintifE's right by pnrcliase to, and for 
possession of, certain immoveable property, it was • found on tlie eviileace 
that tlie plaintii£ was merely a beminidar for one of the ileEendauts, and 
had no right .to the property. That defondunt la his evidenoo disokiincd 
any title to the property : Held, tluit the plaintiff linrl no right to sue, being 
a mere bemmidar, and neither the disclmmer of the re,al owner, nor the fiiot 
that he wia ft party to the suit, was aulBoient to enable tho plaintifE 
to maintain tho suit when instituted, or to entitle him to have the real owner' 
added as a co-p1aiatiS.

J’i:oBumo Coomar Roy Chnwdhry v. Gooroo Chum Sein (1) followed,

The plaintiff in this case sued to obtain possession of a piece 
of land, and certain houses, orchards and tanks appertaining to it, 
to which he alleged he had acquired a, title by purchase from oue 
Radha Kanto Bhowmik, defendant No. 13.

Appeal from Appellate Oeeree, No. 73 of 1888, against the decree,of D, 
Cameron, Esq., Judg-e of Tipperah, dated the 23rd o£ Augimt 18^7. rtffir^n- 
ing the decree of Baboo Nil Mudhnb Bandopudliya, Subprdinato Judge of
Tipperah, dated the m h  o f July 1 8 8 6 .

(1) 3 W . B., 169,


