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referred to as guides to the construction of the Indian Act. The
respondents’ application under order XXXIV, rule 6, was a con-
tinuation of their suit for the recovery of the mortgage money, A
decree under order XXXIV, rule 6, is plainly & remedy within
the meaning of section 16 of the Insolvency Act; therefore the
respondents are not entitled to oltain such a decree against the
appellant Mamraj. I would, therefore, allow this appeal in part
and set aside the decree of the court below so far as it affects the
appellant Mamvraj or his property or’the receiver, and leave the
respondents to prove their claim in the insolvency proceedings
against the estate of Mamraj. The decree of the cowrt below
should stand as against Hanuman Das but not 80 as to make him
personally liable for the amount. I would make no order as re-
gards the costs of this Court.

Karamar Husaix, J.—T1 agree.

By tur Courr.-—The order of the court is that the decree of
the court below is seb aside so far as it affects Mamyraj or his pro-
perty or the receiver. The respondents are left to prove their
claim in the insolvency proceedings against the estate of Mamraj.
The decree of the court below stands as against IHanuman Das,
but he will not be personally liable for the amount decreed. We
make no order as regards the costs of this court.

Decree modified.

Befave the Hon'ble My, H, G, Richavds, Chief Justice and Mr, Justice Baneri .
ZAIB-UN-NISSA BIBI (Prawtier) v. THE MAHARAJA OF BENARES
AND OTHEBS (DEFENDANTS).® :

Aet Ho. IX of 1908 (Indian Limitation Aet), section 19~-Limitation—Adcknowledg-
ment by ageni—Law to be applied toltest the validity of an acknowledgment.
Held that the oriterion to be applied to test the validity of an acknowledg-

ment of liability put forward by s plaintiff as extending the period of limitation in
his favour is the law in force at the time when the plaintiff's suit would otherwise
have heen time-barred and not that in force at the time when the acknowledg-
ment relied upon wasmade, Mohesh Lalv. Busunt Kumaree (1), Bahmani Bibi
v. Hulaso Ruar (2) and Hanuman Prasad v. Raghunandan Singh (3) referred to,
This was a suit for redemption of a mortgage, dated the 21st

of November, 1823. The plaintiff instituted the suit on the 30th

# Sacond Appeal No. 111G of 1910, {from a decres of Mqha.mmad Ali, Disirist
Judgo of Mirsapur, dated the 22nd of July, 1910, confirming a decres of Tdit
Nazrain Sivha, Subordinate Judge of Benares, dated the 21st of May, 1910.

(1) (1880) L L. R, 6 Calc, 340.  (2) (1878) L L. R, 1 All, 642,
(3) (1904) 1 A, L. 7., 355,
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September, 1909, wheroas 80 years expired on the 21st of Nover-

1911
ber, 1883, The plaintiff alleged that by rcacon of a eertain

Z4a1B-UN~ .
ssss Bt geknowledgment male by the agent of the defendaut the suit was
s within time. She relied on & plaint filed on behalf of the Maharaja

315‘1’3123:;26 on the 4th of Marvch, 1868, for possossion of this land on the
. ground that the defendant was a mortgagee of the part now
claimed and vendoe of the other. The courts below held that the
acknowledgment was no acknowledgment in law and did not save

limitation and dismissed the suit.

The plaintiff appealed.

The Hon’ble Pandit Moti Lal Nehrw, for the appellant s—

The first question is whether the suit would be governed by
Act No. XIV of 1859 or Ly Act No. XV of 1877. The latter
Act clearly authorizes an agent to make the acknowledgment,
The conditions are that the agent must be authorized to acknow-
ledge and the debt as the time must not be barred hy limitation.
Tho two condisions have been fulfilled. The dobt was not barred
till 1833 when the Act of 1877 was in force. The law which
governed the case was the one in forco ab the date of institution.
We have nothing to do with the law which was in force at the date
of the acknowledgment : Mohesh Lal v. Busunt Kumarce (1).
The cases relied on by the court below are not applicable as they
were cases of debfs barred before the Act came into force. The
moment the new Act came into foree, 1t gave the plaintiff a fresh
start. It was not giving retrospective effect to the Act. ~The
case of Hahmani Bibt v. Hulusa Kuar (2)is against me on the
assumption that the date of the mortgage was as alleged by the
respoudent 1n that case. If the corrcet date was thay alleged by
the defcndant, viz., 70 years before tho institution of the suis, the
claim for redemption would be barred hefore the new Act came
into force.

Munshi Gokul Prasad (with The Hon’ble Pandit Sundar Lal),
for the respondent :—

The acknowledgment was made in 1868 when the Aect of 1859
was in force. The plaintiff has to bring the acknowledgment
within that Act. Acknowledgement under that Act by an agent
did not save limitation. Then this acknowledgment was not legal,

(1) (1888) I L, R., 6 Calo, 840,  (2) (1878) L L. R. 1 AllL, 842,
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The caszes lay down that the right will be gone. I rely om
Rahmani Bibi v. Hulass Kuwvr (1), and Haonumen Prasad v.
Raghunandan Singh (2). In the Aet of 1877, section 19
says that the acknowledgment must be made by an agent duly
awhorized in that hzhalf. Duly anthorized agent must be
authorized to make the acknowledgment. The power must be
given in the power of attorney. General anthority may be
enough, but there must be sn authority to do the act. The suit
in whiel the acknowledgment is said to have been made was
filed in the name of the agent who said that the mortgage was in
favour of his master.

The Hon’ble Pandit Moti Lal Nehrw was not called aupon.

Rricuarps, C. J., and BaNrRIL, J.—This appeal arises out of
a suit for redemption of & mortgage, dated the 21st of November,

1823. The courts below have dismissed the suit on the ground -

that the claim is time-barred. No doubt having regard to the
date of the mortgage the claim would be time-barred unless the
plaintiff could invoke in aid, as he seeks to do. an acknowledg-
ment said to have been made on the 4th of March, 1868, whereby
the mortgage in question was acknowledged by an agent of the
predecessor in title of the defendant. This acknowledgment
was made when Act No X1V of 1859 was in force, and under
that Act an acknowlelgment by an agent was not sufficient to
save the operation of limitation. This was held by their Lord-
ships of the Privy Council, whose decision was followed by this
and other courts. ,

It is, however, contended on behalf of the appellant that as the
mortgage was made in 1823 and the right to bring a suit had not
become extinct when Act No., IX of 1871 and Act No. XV of
1877 came into operation, the acknowledgment would, under the
provisions of those Acts, give a new start for the computation
of limitation if made by an agent duly authorized in that behalf.
In our opinion this contention is well founded. No douabt if the
plaintiff had to rely on the acknowledgment in a suit which was
governed by Act X1V of 1859. an acknowledgment by an agent
would nov be sufficient, but at the time when the suit of the plaint-
iff was instituted, the presentlaw of limitation was in force, an

(1) (1878) 1. I, R., 1 AllL, 642, (2) (1904) 1 A, L. J. B,, 885, 567,
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therefore the suit would be governed by that law. Theprovisions
of the present Act, namely, Act No. IX of 1908, are similar to
those of Act No. IX of 1871 and Act No. XV of 1877 in this
respect. If Aet No. XIV of 1859 had never becn enacted, the
plaintiff could, under the provisions of the later Act mentioned
above take advantage of the acknowledgment made in 1868, if it
was an acknowledgment by an agent daly authorized to make it.
The mere fact that the Act of 1859 was for some time in force
would not deprive the plaintiff of the benefit of the provisions of
the later Acta, This was held by the High Court of Calcutbta iu
Mohesh Lal v. Busunt Kumarce (1), in which the case law on
the subject is set forth, including the case of Valiz Temburatti
v. Vira Rayan (2). '

The learned vakil for the respondent has relied on the case of
Rabmani Bibi v. Hulus Kuar (3)., In that caso the point now
raised was neither discussed nor decided. Tho caso of Hunuman
Pragad v. Raghunandan Singh (4) is distinguishable, as in that
case the claim on the mortgage had become time-barred before
the Limitation Acts of 1871 and 1877 came into operation.

For these reasons we are of opinion that the courts helow
were wrong in holding shat the acknowledgment relied on by the
plaintiff, namely, that of tho 4th of March, 1868, could wuof, if
made by an agent duly anthorized, be availed of for the purpose
of saving the operation of limitation. Assuming that tho suit
filed on the 4th of March, 1868, on behalf of the predecessor
in title of the defondant was filed and verified by an agent
of the plaintiffs predocossor in title, the statcmaent therein
contained would be an acknowledgmont by an agent duly author-
ized within the meani ng of soction 19 of the Limitation Aect of
1908.

We accordingly allow the appeal, sot aside the decrees of the
courts below and remand the case to tho court of first instance
under order XLI, rule 23, of the Codu of Civil Procedure, for
trial on the merits. The court will have to determine whether
the acknowledgment in question was an acknowlcdgment made
by an agent of the plaintiff’s predecessor in titlo duly authorized

(1) (1880) I. L. R.. 6 Cale, 340. (2) (1878) 1. L. R., 1 All, €49,
(9) (1876) 1. L. R, 1 Mad, 928, {4) {1904) 1 A. L, J., 865,



VOL. XXXIV.} ALLAHABAD SERIES. 113

in that behalf within the meaning of the Limitation Act, and in 1911
the event of finding that question in favour of the plaintiff it ~g,5, oy
will try the other questions raised in the suit. 1"‘55; Brez
Appeal decreed. T ze
Mamanasa
D OF BENARES,
Before the Hon'ble Mr. H. G, Richards, Chisf Justice, and Mr, 1911

Justice Banerji. August 1.
JAGANNATH PRASAD (PrAmnrirr) o. BADRI PRASAD inp -
OTHERS (DEFENDANTS.)®
Partition—Abadi not formally divided, but separals portions ihereof taken
possession of by the various owners—Agreement amongst owners—Rights of
owners as ta portions in possession of each.
A village was divided into three mahals, with the exception of the abadi,
as to which it was found that it had not been divided between the mahals by
demarcation on the village map, or on thespot, but the owners of the mahals
had been in separate possession of portions of it.
Held that the only possible inference from this finding was that the parties
had agreed among themselves as to their possession of the abadi, and that, so
long as the agreement continued, each party was entitled to use the portion in
his possession in any way he pleased, so long as such user or possession did not
interfere with the wuser or possession of the ownexrs of the other mahnls.
Kumudini Mazumdar v. Rasil Lai Mazumdar (1) followed.
TaIS was an appeal under section 10 of the Letters Patent
from a judgement of Karamat Husain, J, The facts of the case
sufficiently appear from the judzement nader appeal which was

as follows :—

« The plaintiff brought an action against the defendants and asked for the
following reliefs :—¢ It may be declared that the plaintiff is the owner and in
possession of the land in dispute ; that the defendants have no right whatever to
interfere with and offer obstructions to the plaintiff ; that they have no right to
offer obstructions to the plaintiff in building walls, &e., on the land in dispute
and that they have no right of any kind whatever against the plaintiff,” Tha
main defence was that the property. was joint. The court of first instance
decreed the plaintifi’s claim and that decres was affivmeoed by thelower appeilate
court, That court found as follows:~-I find that the land in suit is part of
the abadi of manza Bisolar, which consists of three mahals, and that this abadi
has not been divided between the mahals by demarocation on the village map or
on the spot ; but that the owners of the mahals have been in separate possession
of portions of it, and that the plaintiff has been in possession of the land in swit.
The defendants have no right fo prevent him putting a wall round it

S

A}Speal No., 42 of 1911, munder section 10 of the Letters Patent,

(1)5(1906) 11 C. W. N,, 517.
' 15



