
in ■writing or by operation of law from the dacree-holder to any. 1889
other person, the transferee may apply for its execution to the
Gpurt which passed it.” We think that when the minor succeeds
to the estate—which, up to the date i t  fell into hia hands, had been BaojoWAiH

.  ' Bhd®w«
iii possession of the executrix—that there was a succession or • oh4hJ8»,‘ 
transfer by operation of law within that section. W e therefore 
think that the minor is in a position to execute the decree.

The next point is that the execution must be governed by 
Bengal Act 7 I I I  of 1869, and not by the present Rent Act, and 
that raises the question whether the mode, in which the decreei was 
executed under the old Rent Act, was, in so far as it was a  right 
at all that belonged to the judgment-creditor, a private right or 
a mere right of procedure. I t  is not contested that if it be a 
right of procedure and nothing more, the new Act applies. The 
old law is to be found in ss. 59, 60 and 61 of Bengal Act V III 
of 1869. Section 69 lays down the procedure to be followed on. 
sale of an under-tenure, and s. 61 closes that portion of it 
by stating when and when not the order of salle shall issue.

We think the right contended for by the appellant in this case, 
even if it existed, which we do not decide, was a mere right of 
procedure, and that the Judge in the Court below was right in 
holding that the present execution proceedings must be goveniid 
by the procedure now in force.

The result is that the appeal will be dismissed with costa.
0. D. P.
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CRIMINAL EEFEREKCE.

B ^ore M r, Justice Mitlei' and Mr. JtuUoe Mae^henon.
THE BMPEESS «. BAIKANTA BAURI.«

Fttlte Eviience—Altei'native Charges—Statement made to Police Officer,invesii-. 1889.
gating ease—Penal Code (A ct X L 7  o f  1860), ss., 191. 193— OrifflfaaZ 
ProDt^nre Code (Act X  of 1882) t. 161.
An accused was charged with giving false evidence upon an alternative 

charge, one eifttement having been made to a police ofHcer investigating a  
oase o£ araon, and the other having been made when he was examined as »

«' Oritaiiial Eeferenoe No. 2 of 1889, made by B. F. Eampini, Esq.,
8«6s;on8 Jud^o of Biirdwan, dated the 26th of Jftnuary 1889,



1889 wiWeBs before' the Jo in t M agistrate wheD the case was bwng inquired into. 
■ T h e"" statem ents were ooatradiotory, and no evidence was given to

E m p s e s b  sbow w hich of them  waa false. I t  was not proved th a t the etateinoat
Ba i^Anta police officer was made in answer to questions put by him, and

B a u r i . the only evidence given at the trial with regard to tlie inquiry upon which 
the police officer was engaged, was to the effect tha t an inquiry was being 
made about the burning of a house. The ju ry  acquitted th e  accused, and the 
case was referred to  the H igh Court by the Sessions Judge who disagreed with 
th e  verd ic t of acquittal : H eld, th a t the verdict was right.

Before a conviction in such a case can be sustained, it  must, having regard 
to  the provisions of s. 161 of the Criminal Procedure Code, be clearly proved 
by th e  evidence tha t the statem ent made to the police officer was a statem ent in 
answer to questions put to the accused by the investigating police offlceri
and in the absence of such evidence, even though the statem ent were proved
to be false, a conviction could not be sustained.

H d d , further, tha t in such a case i t  is also necessary fo r the prosecution 
to establish tha t the police constable was making an investigation under 
Chapter X IV  of the Criminal Procedure Code.

T h is was a reference made by the Sessions Judge of Burdwan 
under the following circumstances:—

On the 24th November 1888, in the course of a trial before 
the Joint Magistrate of Ranigunge, in which one Rambandha 
Ghose and others were charged with mischievously destroying a 
house by fire, the accused in this case, Baikanta Bauri, and two 
other persons, named Dinonath Qjha and Kalpa Bauri, gave 
evidence, during the course of which they stated that they had 
not seen the house set fire to. The Sessions Judge, in his letter 
referring the case, stated that these three witnesses had previously 
stated to a head constable of police, who had inquired into the case 
against Rambandhu Ghose and the others charged with him, that 
they had seen the house set fire to and had given full details of th© 
occurrence which they said they had witnessed.

The Joint Magistrate, having regard to the provisions of s. 161 of 
the Criminal Procedure Code under which all persons are bound to 
answer truly all questions put to them by a police officer relating 
to a case into which he is inquiring, being of opinion that the three 
witnesses had given false evidence either baff)re the police officer 
or before him, comttiitted them separately to the Court of the 
Sessions Judge to be tried on alternative charges of giving false 
evidence.
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Three sepanate trials were held by the Sessions Judge with the 1889
aid of the same jary, which resulted'in the jury acijuitfcijig Baikanta i'bb
Bauri and convictiDg' the other two. The Sessions Judge dis- 
agreed with the verdict of acquittal, and referred this case to the ®
High Court, giving his reasons for so doing in his letter of 
reference as follows:

" I tried the case of Diuonath Ojha on the 24th instant, 
with the assistance of a jtiry, and the jury unanimously found- 
the accused, guilty of the offence with which he was charged.
I.proceeded, on the 25th instant, to try the case of Baikanta 
Bauri with the assistance of the same jury, and though the 
circutnstalnces of his case were similar to those of Dinonath 
Ojha, and though the evidence in the two cases were exactly 
the same, except that in Baikanta Banri’a case one additional 
witness was examined by the prosecution, and no witness waa 
rated for the defence, whereas one wi^ess was cited on. behaif 
of Dinonath Ojha, the jury acqui.tted the accused., I  at fcst 
thought that the jury acquitted Baikanta Bauri, because I 
had sentenced Uinonath. Ojha to six months’ rigorous imprisoji-' 
raent, and it occurred to nie that this puiu^hment may have 
seemed to. them to be excessive. But on my proceeding, later 
in the day, to try, with the assistance (5f the same jury,, the case h£ 
the, tiiird accused person,, namely, Kalpa Bauri,' they unani­
mously convicted this man, though the evidence for the prosecu­
tion was the same as the evidence for the prosecution in the 
case of Baikanta Bauri, with the exception that there was one 
witness for the prosecution less.

“'I  can se© no distinction betweeu the cases of these three 
accused persons, two of whom the jury have found.guilty and 
one of ,whom the jury . have acquitted, I  approve of the unani- 
r6o«s. verdict of fehe jury im. the cases of Dinonath Ojha, and 
Kalpa Bauri; and entirely disagree with the verdict of th? jury 
in the case> of BEukanta Bauri, I  can see no reason for it 
whatever,, and. consider i t  to, be illogical and whimsical'in the 
ejttreme. 1 submit: the records of all three ̂ ases for the inspection 
of the High ,Courfc and .recommend that the verdict of the 
is th^ case of Badkaufca Bauri be set, aside, amd that
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1889 Dinonath Ojha and Kalpa Bauri, he be convicted of aa offence 
— under s. 193, Penal Code.”

Bmpbess jfo one appeared on the reference.
BaikXbta. The charge framed against the accused together with the

-nature of the evidence admitted during the trial before the 
Sessions Judge, and the charge of the Sessions Judge to the jury, 
appear sufficiently from the judgment of the High Court 
(MiTTEB and Maophebson, JJ.) which was as follows 

The Sessions Judge of Burdwan, dissenting from the verdict of 
to^dittalof the jury, has referred this case under s, 807 of the

- Code of Criminal Procedure. The charge against the alscused waa 
under a. 198 of the Indian Penal Code, of giving false evidencei 
and is to the following effect: “ That he, on or about the 31st-day 
of October 1888, at Purulia, Thannah Ranigunge, in the course of
the inquiry into the case of arson of Empress v. Ramhandhv,
GhosB and others', before j4.niwiinath Bundopadh'ya, head constable 
of outpost Faridpore, stated in evidence that he had seen Ram- 
bandhu Ghose set fire to the house, and that 'he, on or about the 
S'Srd day of November 1888, at Bharra, Thannah Assensole, in the 
course of the inquiry into the case of arson—Empvrn v. flam- 
hmdhu Ohose and before the Sub-Divisional Magistrate
of Ranigunge, stated in evidence;: “ I  did not see anybody set 
fire to the hon86. I was a mile off at home,” one of which state­
ments he either knew or believed to be false, or did not believe 
to be true, and thereby committed an offence punishable under 
s. 198 of “the Indian Penial Code, and within the cognizance of the 
Court of Sessions.”

The evideiice that vras given in this case does not show which 
of these statements is false, btit the Sessions Judge is of opinion 
that'the two statements are contmdictory, that one of them must 
be false, and therefore that the accused ehbuld be found guilty 
under s. 193 of the Indian Penal Code. Now tho statement 
made by the accused on the 31st day of October 1888 was mad« 
before one Anadinath Bifindopadhya> head constable of an oW 
post called Faridpore. I t  appears to us that the Sessions Judgft 
in charge to the jury, has not at all referred to the qtiestioi 
whether, if this statement be false, the accused would be guilty 
of giving &la  ̂ evidence under s, 198. l a  his charge to the
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jury he says; “ The jury had therefore to consider (1) whether \m
he had made such a statement before the head constable; (2)
•whether he had made such a statement before the Joint Magis- B m pbess

trate ; and (3) whether the two statements Avere -so coatradictory Baikanta.
as that one or other of them must be false, and both could not 
be true. ” Then, in another part of his charge, he says: “ I 
then said on this evidence the jury must make up their minds 
on the three points previously alluded to. I f  they believed the 
wibnessss and thought the two statements said to have been 
made by the accused were directly contradictory, so that both 
could not be true, the jury would be justified in convicting him 
under a. 193. ” I t  seems to us that the Sessions Judge has 
overlooked a very important point in the case, viz., accepting 
that the statement made before the head constable was untrue, 
whether the accused could be found guilty of giving false evi­
dence under s. 193. Section 193 says: “ Whoever intentionally 
gives false evidence in any stage of a judicial proceeding, or 
fabricates false evidence for the purpose of being used in any 
stage of a judicial proceeding, shall be punished with imprison­
ment of either description for a terra which may extend to 
seven years, and shall also be liable to fine j and whoever inten­
tionally gives or fabricates false evidence in any other case, sh^U 
be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to 
fine.” Now it is evident that the statement before the head 
constable, if it at all comes within the section, must f^ll within 
the last part of it, viz., “ whoever intentionally gives or 
fabricates false evidence in  any other case, shall be puuished 
with imprisonment of either description for a terra which 
may extend to three y e a r S j  and shall also be liable to fine.”
Section 191 of the Indian Penal Code says: “ Whoever, being 
legally bound by an oath, or by any express provision of law to 
state the truth, or being bound by law to make a declaration 
upon any subject, makes any statement ^Yhich is false, and which 
he either knows or "believes to be false or does not believe to be 
true, is said to give false evidence." ^Jow the qUestiojv 13 
whether in this case the statement before the head donstdble 
was such aa would bring it within the definition of false evideacs
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given in s. 191 ■ of the Indian. Penal Oode. The answer to
■ this question will depend upon the Construction we put upon 
s. 161 of the Code of Criminal Procedure. The second para^ 
graph of that section declares that a person examined by a 
police officer under the provisions of it “ shall be bound to answer 
truly all 'questions relating to such case put to him,by such 
officer.” Before an accused person can be held.guilty unde^ s. 193, 
it ia, therefore, necessary that it should be shown by the evidence 
that the statement which is set out in the charge was a 
statement in answer to questions put by the investigating police 
officer to the accused. That this statement was made in answer 
to any question put by the investigating police officer ia l̂oti 
established by any evidence. The head constable before whom 
this statement was made only says: “ I  examined the accused 
ifeaikanta Bauri as a witness in that case. He came to the 
outpost with the complainant. I  examined him on the 31st 
October. I  wrote down what he said. I  wrote down exactly 
what he said. I  produce the record of his statement, exhibit 0 .’' 
But he does not say that this statement, vie., exhibit 0, was in 
answer to any questions put, by him to the accused. There is no 
other witness to establish that fact. That being so we cannot say 
that the statement in question is covered by paragraph % of 
s ,‘161 of the Oode of Criminal Procedure. I t  is true that tho 
record of the statement is headed : “ On being questioned said; ” 
but that would be no evidence of the fact that the accused, was 
questioned and in answer to a question the statement was made, 
until that fact was proved by oral evidence, The statement in ques­
tion is therefore one which upon the evidence we find was made by 
the.acoused to the htead. constable, Anadiuath Bundopadhya, 
Upon the estabKshment of this fact alone, without any proof that 
the statement was in answer to questions put by the head constable, 
we are of opinion that the accused cannot be convicted of giying 
false evidence under s. 193 even if that Btatement be proved 
to be false. Thip ia the main ground upon which we think that 
the verdict of acquittal is correct, but we desire also to pbioti out 
that the evidence in this case is very meagre upon anpthei' point 
Tyhich it was necessary for the prosecution to establish, vie., that 
the aforesaid head constable, Anadinath Bundopadhya, was making
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an investigation under Chapter XIV of the CritSdinal Procedure 18̂ 9
Code. The charge, set out above, states that this statement before thb

the head constable "waa made in the course of an inquiry ia  a case 
of arson of The Empress v. iJamtawZftw Ohose and others.
A case of arson is certainly a cognizable case •, bnt that Anadinath 
Bundopadhya was xnakiiig an inquiry under Chapter XIV, when 
the statement in question “was made, and that the case in which 
that inquiry was being made was a case of arson, is not at all 
clearly established by the evidence recorded in the case. All 
that the witnesses who apeak upon that point say, is that an 
inquiry was being made in the case of Buloram Roy v. Ram- 
handhu Qhose about the burning of a house. This evidence is 
not in our opinion sufficient to show that the inquiry was being 
made into a cognizable case, viis, arson. We are, therefore, of 
opinion that the verdict of the jury was right. We therefore 
acquit the accused bf the charge fr&med against him> and direct 
his release from custody.

E. T. H. AcqviMM, v/phM
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APPELLATE CIVIL.

Before Mr. JwtHei Prim ep and Mr. Justice &1u>sb.

GOUR s u n d a e  LAHIHI (DnffSNDAiiT) ». HEM OHUNDER CHOW-
DHURY (Plaihtm'p). January 14.

GOUR SUNDAE LAHIRI (Dbpbhdaht) v . HAFIZ MAHOMED A L I ------------------
KHAN (P la in t if f ) ,*

Civil Procedure Code, 188 ,̂ i. 2i4r—BBpres0ntaUve c f  judgmint-deitor—Pur- 
ehaw!'at exeoution m le~P rivatB  Fvrahaae—L im im o n  Act, 1877, 4rt.
179 ̂ Appliea^on. not in wxordmee m th  law—ApplieaHon yfor 
i y  Bemm idar—Purchase pendente lite.

The dofendantB Nob. 2, 3 and 4 weve, together with one 4f, Ihe owners tof 
certain immoveable property, inoludtng two mehals, Olipore and 
subjeot to a mortgage, on which the mortgagee obtained a decree on 30th July 
1875. Whilst that aait was pending one JSDtook out exeoution of a 
money decree which be had obtained iiciJ871, against - defendant No,»,|and 
put up for sale the mehal Olipore which was purchased by the fari.i.r

* Appeals from Original Decrees, Nob. 108 and 104 o£ 1887, against th« 
decrees of Baboo Hemango Chander Boga, StthotdSasta. Judge o£ MymijiCi, 
singh, dated the 26th of February 1887.


