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in writing or by operation of law from the decree-holder to any. 1889
other person, the transferee may apply for its exzecution to the Trarimaom.
Court which passed it.” We think that when the minor succéeds PUEY D‘Bs’f
to the estate—which, up to the date it fell into his hands, had been . B%%rgfﬁn
in possession of the executrix—that there was a succession Or ' gmansam,
transfer by operation of law within that section. We therefore
think that the minor is in & position to execute the decree.
The next point is that the execution must be governed by
Bengal Act VIII of 1869, and not by the present Rent Act, and
that raises the question whether the mode, in which the decree was
exscuted under the old Rent Act, was, in so far as it was a right
at all that belonged to the judgment-creditor, & private right or
a mere right of procedure. It is not contested that if it be a
right of procedure and nothing more, the new Act applies. The
old law is to be found in ss. 59, 60 and 61 of Bengal Act VILI
of 1869. Section 59 lays down the procedure to be followed on.
sale of an under-tenure, and s. 61 closes that portion of ib
by stating when and when not the order of sale shall jssue.
We think the right contended for by the appellant in this case,
even ifit existed, which we do not decide, was a mere right of
procedure, and that the Judge in the Court below was right in
holding that the present exscution proceadings must be governéd
by the procedure now in force,
The vesult is that the appeal will be dismissed with costs.

0.D. P Appeal dismissed.

CRIMINAL REFERENCE.

Before My, Justice Mitter and Mr, Justios Macphereon.
THE EMPRESS v, BAIKEANTA BAURIL®
Falss -Bvidence—Alternative Charges— Statement made tp Police Officer investi= 18889,
gating case—Penal Cods (Aci XLV of 1860), &s., 191, 198—Criminaz HMeroht
Procedura Code (4et X of 1882) s. 161,
An accused was charged with giving false evilence upon an alternative
charge, one statement having been made to a police officer investigating a
tase of arson, and the other having been made when he was examined ss &

@ Oriminal Reference No, 2 of 1889, made by R. F. Bampini, Esq.,
Bessjons Judge of Burdwan, dated the 26th of January 1889,
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witness before the Joint Magistrate when the case was being inquired into.

" The two statements were contradictory, and no evidence was given to

show which of them was false. It was not proved that the statement
made to the police officer was made in answer to questions puat by him, and
the only evidence given at the trial with regard to the inquiry upon which
the police officer was engaged, was to the effect that an inquiry was being
made about the burning of a house. The jury acquitted the accused, and the
case was referred to the High Court by the Sessions Judge who disagreed with
the verdict of acquittal : Held, that the verdict was right,

Before a conviction in such a case can be sustained, it must, having regard
to the provisions of s. 161 of the Criminal Procedure Code, be clearly proved
by the evidence that the statement made to the police officer was a statement in
answer to questions put to the accused by the investigating police officer,
and in the absence of such evidence, even though the statement were proved
to be false, a conviction could not be sustained.

Held, further, that in such a case it is also necessary for the prosecution
to establish that the police constable was making an investigation under
Chapter XIV of the Criminal Procedurs Code.

TH1s was a reference made by the Sessions Judge of Burdwan

under the following circumstances :—

On the 24th November 1888, in the course of a trial before
the Joint Magistrate of Ranigunge, in which one Rambandhu
@hose and others were charged with mischievously destroying a
house by fire, the accused in this case, Baikanta Bauri, and two
other persons, named Dinonath Qjha and Kalpa Bauri, gave
evidence, during the course of which they stated that they had
not seen the house set fire to. The Sessions Judge, in his letter
referring the case, stated that these three witnesses had pre}riously
stated to a head constable of police, who had inquired into the case
against Rambandhu Ghose and the others charged with him, that
they had seen the house set fire to and had given full details of the
occurrence which they said they had witnessed.

The Joint Magistrate, having regard to the provisions of s. 161 of
the Criminal Procedure Code under which all persons are bound to
answer truly all questions put to them by a police officer relating
to a case into which he is inquiring, being of opinion that the three
witnesses had given false evidence either before the police officer
or before him, comihitted them separately to the Court of the
Sessions Judge to be tried on alternative charges of giving false
evidence.
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Three separate trials were beld by the Sessions Judge with the 1889
aid of the same jury, which resulted in the jury acquitting Baikanta™ s
Bauri and convicting the other two. The Sessions Judge dis- TUEEESS
agreed with the verdict of acquittal, and referred this case to the Bﬂgf:;’f*
High Court, giving his reasons for so doing in his letter of
reference as follows:

“I tried the case of Dinonath Ojha on the 24th instant,
with the assistance of & jury, and the jury unanimously found.
the accused, guilty of the offence with which he was charged.
I proceeded, on the 25th instant, to try the case of Baikanta.
Bauri with the assistance of the same jury, and though the
circumstances of his case were similar to those of Dinonath
Ojha, and though the evidence in the two cases were exactly
the same, except that in Baikanta Bauri’s case one additional
witness was examined by the prosecution, and no witness was
cited for the defence, whereas one wWitness was cited on behalf
of Dinonath Ojha, the jury scquitted the accused. I =t first
thought that the jury acquitted Baikanta Bauri, because I
had sentenced Dinopath. tha, to six months’ rigorous imprison~
ment, and it occurred to me that this punighment may have
seemed to.them to be excessive. But on my proceeding, later
in the day, to try, with the agsistance df the same jury, the case f
the, third accused person, namely, Kalpa Bauri, they unani-
mously convicted this man, though the evidence for the prosecu-
tion was the same as the evidence for the prosecution in the
case of Baikanta Bauri, with the exception that there was one
witness for the prosecution less.

“I can see no distinction between the cases of these three
accused persons, two of whora the jury have found guilty and
one of whom the jury have acquitted. I approve. of the nnani-
mous verdict of the jury in. the zases of Dinonath Qjha and
Kalps Bauri, and entirely disagree with the verdict of” the jury
in the case.of Baikanta Bauri, I can see no reason for it
whatever, and considerit to. be illogical and whimsical in the
sxtreme. I submit the records of all three cases for the inspection
of the High Court and recommend that the verdiet of the _pn;y
in the case of Baikanta Bauri be set. sside, and that ks
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Dinonath Ojhé and Kalpa Bauri, he be convicted of an offence
under 8. 193, Penal Code.”

No one appeared on the reference.

The charge framed against the accused together with the

nature of the evidence admitted during the trial before the

RSessions Judge, and the charge of the Sessions Judge to the jury,
appesr suffciently from the judgment of the High Court
(MrrrER and MACPHERSON, JJ.) which was as follows :—

The Sessions Judge of Burdwan, dissenting from the verdict of
acqlittal of the jury, has referred this case unders. 807 of the

.Code of Crimina] Procedure. The charge against the atcused was

under & 198 of the Indian Penal Code, of giving false evidence
and i3 to the following effect: “That he, on or about the 81st-day
of October 1888, at Purulia, Thannah Ranigunge, in the course of
the inquiry into the case of arson of Bmpress v. Rambandhu
Ghose and others, before Anadinath Bundopadhya, head constable
of outpost Faridpore, stated in evidence that he had secen Ram-
bandhu Ghose set firs to the house, and that he, on or about the
28rd day of November 1888, at Bharra, Thannah Assonsole, in the
course of the inquiry into the case of arson—Empress v. Ram-
bandhw Ghose amd, others—before the Sub-Divisional Magistrate
of Ranigunge, stated in evidence: “I did not see anybody set
fire to the houss. I was a mile off at home,” one of which state-
ments he either knew or believed to be false, or did not believe
to be true, and thereby committed an offence punishable under
8 108 of ‘the Indian Penal Code, and within the cognizance of the
Courb of Sessions,”

The eviderice that was given in this case does not show which
of thege statements is false, but tlie Sestions Judge is of opinion
that'the two statements are contradictory, that one of them must
be false, and therefora that the accused should be found guilty
under 8. 198 of the Indian Penal Code. Now the statemerit
made by the accused on the 31st day of October 1888 was mads
before one Anadinath ‘Bfindopadhya, head constable of an ouite
post called Fatidpore, It appears to usthat the Sessions Judge;
in'hik charge to the jury, has not atsll referred to the guestion
whether, if this statement be false, the accused would be guily
of giving falid evidence under & 193, In his charge tothe
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jury he says: “The jury had therefore to consider (1) whether
he had made such a statement before the head constable; (2)
whether he had made such a statement before the Joint Magis-
trate ; and (3) whether the two statements were so contradictory
as that one or other of them must be false, and both could not
be true.” Then, in another part of his charge, he says: «I
then said on this evidence the jury must make up their minds
on the three points previously alludedto. If they believed the
witnesses and thought the two statements said to have been
made by the aceused were directly contradictory, so that both
could not be true, the jury would be justified in convicting him
under s. 198.” It seems to us that the Sessions Judge has
overlooked a very important point in the case, #iz, accepting
thab the statement made before the head constable was untrue,
whether the accused could be found guilty of giving false evi-
dence under 5. 193. Section 193 says: *“ Whoever intentionally
gives false evidence in any stage of a judicial proceeding, or
fabricates false evidence for the purpose of being used in any
stage of a judicial proceeding, shall be punished with imprison~
ment of either description for a term which may extend to
seven years, and shall also be liable to fine ; and whoever inten-
tionally gives or fabricates false evidence in any other case, shall
be punished with imprisonment of either description for o term
which may extend to three years, and shall also be liable to
fine.” Now itis evident that the statement before the head
constable, if it at all comes within the section, must fall within
the last part of it, wiz, ¢ whoever intentionally gives or
fabricates false evidence <n any other case, shall be puuished
with imprisonment of either description for a term which
may extend to three years, and shall also be liable to fine.”
Section 191 of the Indian Penal Code says: “Whoever, being
legally bound by an oath, or by any express provision of law to
state the truth, or being bound by law to make a declaration
upon any subject, makes any statement which is false, and which
he either knows or believes to be false or does not believe to be,
true, is said to give false evidence” Now the question is
whether in this case the statement before the head constable
was such a3 would bring it within the definition of false evidence
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given in s 191.of the Indian. Penal Code. The answer to
this question will depend upen the construction we put upon

Tuensss g 361 of the Code of Criminal Procedure. The second para:
BMKANTA graph of that section declares that a person examined by a

BAuRI

police officer under the provisions of it “ shall be bound to answer
truly all "questions relating to such case put to him by such
officer.” Before an accused person can be held guilty undey s. 198,
it is, therefore, necessary that it should be shown by the evidence
that the statement which is set out in the charge was a
statement, in answer to questions put by the investigating police
officer to the accused. That this statement was made in answer
to any question put by the investigating police officer is nob
established by any evidence. The head constable before whom
this statement was made only says: “I examined the accused
Baikanta Bauri as a witness in that case. He came to the
outpost with the complainant. I examined him on the 3lst
October. I wrote down what he said. I wrote down exactly
what he said. Iproduce the record of his statement, exhibit C.”
But he does not say that this statement, viz., exhibit C, was in
answer to any questions put, by him to the accused. There is no
other witness to establish that fact. That being so we cannot say
that the statement in question is covered by paragraph 2 of
5.*161 of the Code of Criminal Procedure. It is true that tho
record of the statement is headed : “ On being questioned said:;”
but that would be no evidence of the fact that the accused was
questioned and in answer to a quéstion the statement was made,
until that fact was proved by oral evidence, The statement; in ques-
tion istherefore one which upon the evidence we find was made by
theaccused to the head constable, Anadinath Bundopadhya.
Upon the establishment of this fact alone, without any proof that
the statement was in answer to questions put, by the head constable,
we are of opinion that the accused cannot be convicted of giving
false evidence under s. 198 even if that statement be proved
to be false. This is the main ground upon which we think thab
the verdict of acquittal is correct, but we desire also to point oup
that the evidence in this case is very meagre upon angther point
whmh it was necessary for the prosecution to establish, viz., that
the aforessid head constable, Anadinath Bundopadhya, was making
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an investigation under Chapter XIV of the Crininal Procedure
Code. The charge, set out above, states thati this statement before
the head constable was made in the course of an inquiry in & case
of arson of The Empress v. Rombandhuw Ghoss and olhers.
A case of arson is certainly a cognizable case; but: that Anadinath
Bundopadhya was making an inquiry under Chapter XIV, when
the statement in question was made, and that the case in which
that inquiry was being made was a case of arson, is not at all
clearly established by the evidence recorded in the case. All
that the witnesses who speak upon that point say, is that an
inquiry was being made in the case of Buloram Roy v. Ram-
bandhu Ghose about the burning of a house, This evidence is
not in our opinion sufficient to show that the inquiry was being
made into a cognizable case, viz, arson. We are, therefore, of
opinion that the verdict of the jury was right. We therefore
acquit the accused of the charge framed against him: and direct
his release from ¢ustody.

‘H. T. He Acquittal wpheld.

APPELLATE CIVIL,

Befare M. Justics Prinsep and Mr. Justice Ghose.

GOUR SUNDAR LAHIRI (Dprenpant) ». HEM OHUNDER OHOW.
DHURY (PLAINTIFE), .
GOUR SUNDAR LAHIRI (Derespant) v, HAFIZ MAHOMED ALI
KHAN (PrarvTirp)%
Civil Procedure Cods, 1882, 5. 244— Represeniative of judgment-debior— Pyp-
chaser ai exscution sale— Private Purchase—Limitation Aot, 1877, Ari,
179 —Application not in accordunce with law—Application for ézeoution
by Benamidar— Purchase pendente lite.

The dofendants Nos. 2, 3 and 4 were, together with one M, the owners of
cortain immovenble praperty, including two mehals, Olipore and Ekdhala;
subject to & mortgage, on which the mortgagoe obtained s decres on 30th July
1876, Whilst thet suit was pending one & D took out exeoumtion of s
money decres which be had obtained in 1871, sgaingt’defendant No.3, and
putup for sale the mehal Olipore'which was purchaged by the father

® Appesls from Original Deorees, Nos, 103 and 104 of 1887, against the
decrees of Baboo Hemango Chunder Bogs, Subordinste- Judge of Mymars,
singh, dated the 26th of February 1887
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