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no claim j Prosonno Kumar Patra v. Udoy SoMt (1). There is a 
difference of opinion as to whether it is tlieffc to take the property 
of another in order to compel payment of a just debt—Quem- 
Empress v. Agka Mu,hctmmad Yusuf (2)—but it has never been 
suggested that there can be no theft unless there is an intention 
to deprive the owner of the property permanently. In the present 
case there was ‘ wrongful gain ’ to the applicant and ‘ wrongful 
loss’ to the school-boy within the definition of those terms in the 
Code. I must, therefore, bold that the applicant took the books 
dishonestly and that he was rightly convicted of theft under 
section 379, Indian Penal Code. This application is dismissed.

Application dismissed.
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Before Mr, Justice Chamier.
EMPEROR V.  GUB PRASAD GIB. *

Aet No. IX  of 1820 fIndian Railways Act), sociion 125-—Cattle left in charge of 
heeioer allowed to stray on a railway line.—Liability of owner.

The owner of cattle which have been allowed to stray upon a railway iu 
oouseq.u6nce of the n«glige5ico oi the person ac tually in charge of them on the 
owner’s behalf is not liable to punishment under seotioD 125 (1) of the Indian 
Railways Act, 1890. Quom Emp'ess v. Andi (3) followed.

This was a case referred by the Sessions Judge of Jaunpur 
under section 438 of the Code of Criminal Procedure. The 
facts of the case appear from the following order

“  In this case the applicant has been fined Rs. 5, under section 125 (1) of 
the Railways Act, as the owner of certain cattle which strayed on the railway 
line at Barasathi in this district. Referring to the ease of Quem-Empress 
V. Andi (3) which has been cited by the learned pleader for the applicant, the 
learned Magistrato says that ‘ it is not proved to his satisfaction that the 
applicant (who was not present when the trespass took place) had, as a matter 
of fact, appointed a person in charge of the cattle, and that it was due to the 
negligence of that person that the cattle did stray. ’ On the evidence I think 
that the learned Magistrate had really no alternative but to be satisfied of both 
those matters. Musai, who was couvicted and sentenced along with himj 
corroborates applicant’s assertion that he is his cow-herd, and that he waa 
appointed by him to look after the cattle ; and, further, iLusai admits negligence 
in having idly sofEered another person to guard the cattle instead of looking 
after them himself. There is no evidence to rebut these assertions of the two 
aooused, which are clearly true. The case oonseg[U6ntly is on all fours with the
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case of Queen-Emjoress v. Andi> and there is no ground for making the owner 
of the oatUe liable.

“  I would, therefore, report the case to the Hon’ble High Court with the 
recommeadation that the conviction and senienco be set aside, and Ihe fine, if 
paid, be refunded. The record will first be laid before the learned Magistrate, 
for any remarks which he may wish to submit.”

The Magistrate’s explaoation was as below •
<1 I have remarked in my judgement, the Eailways Act seems to make the 

ownei* of cattle trespassing on the railway responsible for the offence unless he 
can show that he has taken all reasonable care and precaution to prevent the 
trespass. The appointment of a person to guard the cattle will not, in my opi­
nion, relieve the owner of the responsibility unless it is proved that it was due 
to the negligence of that person that the cattle did stray. The absence of the 
owner from the place whore trespass takes place is immaterial.

“  In the present case the petitioner, Gur Prasad Gir, states that his oow-herd, 
Musai, was in charge of the cattle, but no evidence has been produced by him to 
support this allegation. In fact he refused to summon or examine any witnesses on 
his behalf. The assertion of Musai, who wascouvioted and sentenced along with 
the petitioner, though corroborating that of the applicant, Gur Prasad Gir, 
cannot be treated as evidence in his favour. The evidence for the prosecution 
clearly shows that on the day of occurrence there was no person to look after the 
cattle. I think the burden of proving that the trespass took place owing to the 
negligence of Musai who is alleged to be the applicant’s cow-hord lay on the appli­
cant. The bare assertions of the two acoUiied, uncorroborated as they are by 
independent evidence, are not, in my opinion, sufficient to exonerate him from 
the liability.”

C h a m iee , J.—Gtir Frasad Gir W'aa coavicfced imder section 
125 o£ the Railways Act. On tho evidence, there seems no doubt, 
that he had placed hia co-accused Musai in charge of his cattle 
and that it was duo fco tho negligoace of Mus;ii that fche catfcle 
strayed on th3 railway. Following the decision of the Madras 
Court, reported in Q men-Emperor v. Audi (1), I hold that Gur 
Prasad Gir should not have been convicted, I set aside his 
conviction and direct that the fine, if paid by him, be refunded.

Conviction set aside,
(1) (18941 I, L. E., 18 Mad., 228.


