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He argued that this section of the Indian Penal Code may
fairly be supposed to have been framed upon the kindred English
law to be found in 52 Geo. III, Chapter 155, section 12, also 23
and 24 Victoria, Chapter 39. The case of Vijiaraghava Chariar
v. Emperor (1) and the case to bs found in 3 Indian Cases, 931,
wore also cited and have been fully coasidered by us.

We have no reason to suppise tha: the English law is any
guide. The words of sesbion 296 are quits clear. As regards the
Madras case we agree with what was said by Mr. Justice
Bensow,

We are satisfied that the carrying of these flags to the temple
was considered by the Lodhas as the performance of a religious
ceremony. They had applied to the public authorities and had
gob permission to carry the flags through the public streets. The
assembly which was engaged in the carrying of these flags was
an assembly lawfully engaged in the performance of a religious
ceremony.

This being so, we see no reason for interfering, the sentence
does not appear to us on the findings, to be excessive. We
dismiss the application.

Application dismissed.

APPELLATE CIVIL.

-
Before the Hon'ble Mr. H. Q. Richards, Chief Juslice, and Mr, Justice Banerji,
INDAR SEN SBINGH (Derexpint) v. HARPAL SINGH (PLAINTIFF.) ®
Hindu low—Mitakshara—Impartible property—Suecession—~Impartible pro-
perty governed by the rule of primogeniture nevertheless joint property.
‘Where ancestral property.is imparfible and is held by ;& single member of
the family, all the members of the family must be deemed to be joint in estate
- and the rule of succession to the property is the same as that which governs the
case of partible property, so that a junior membar of the family, who gets main-
tenance from the person holding the impartible estate, succeeds upon his death
to the estate by right of survivorship.
‘Whatever may be the powers of alienation of the holder of an impartible
estate, the succession to it is governed not by the rula which applies fo separate
property but by the rule of survivorship. Therefore the person who succeeds to

* Hirst Appeal No, 406 of 1903 from a decree of Keshab Deo, Subordinate
Judgs of Jaunpur, dated the 15th of September, 1909,

(1) (1909) I, L. By 26 Mad,, 554,
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the estate does not do 80 ag the heir or lagal representative of his predecessor and
the estate cannot be regarded as the assets of the last previous holder,

Harpal Singk v. Bishan Singh (1) followed. Raja of Kalahasti v, Achigadu
(2) and Zamindar of Karvetnagar v. Trustee of Tirumalai (8) dissented from,

THE suit out of which this appeal arose rclated to fifteen
villages appertaining to the Singramau estate sibuated in the distriet
of Jaunpur, which was admittedly an impartible estate held by a
single person whosuccesded to it according to the rule of primo-
geniture. Before the estate came to the plaintiff to thie suit it was
held by one Rai Randhir Singh, who died in 1895, leaving his
widow, Thakurain Sonao Kuuwar, in whose favour he had made
a will before his death. His nephew, Sheopal Singh, who was his
nearest male relative at the time of his death, brought a suit
against Sonao Kunwar for possession of the estate. The suit was
compromised, and a deerce was passed in accordance with the
compromise, Sheopal Singh died on the 27th of July, 1899, and
Thakurain Sonas Kunwar, who survived him, died on the 20th of
June, 1904. I'hereupon Thakurain Lekhraj Kunwar, the widow
of Sheopal Singh, brought a suit against the present plaintiff,
Thakur Harpal Singh and others, for posscssion of the estate.
She obtained a decree from the court of first instance on the
24th of Februry, 1906, but that decrce was set aside by the
High Court on the 29th of May, 1908. See I. L. R., 30 AllL,
207. .

One Dilraj Kunwar obtained a money decree against Sheopal
Singh on the 6th of January, 1897, and she made infructuous
attempts to execute 1. After the death of Sheopal Singh her
legal representatives (she being dead) made an application for
execution of the decree on the 4th of September, 1906, against
Thakurain Lekhraj Kunwar, his widow, and on the 24th of
March, 1907, caused the fifteen villages now in dispute to be
attached. As the property was ancostral, the decree was trans-
ferred to the Collector for cxecution. That officer granted a
leass of it to the defendant appollant on the 14th of March, 1908,
for a term of four years. Meanwhile, Thakur Harpal Smgh
obtained his decree from this Court on the 29th of May, 1908, as
stated above, but in spite of his protests the Collector delivered

(2) (1909 6 A. L I, 753, (3) (1905) L T, R., 30 Mad., 454,
(8) (1909) L. T, R, 83 Mad,, 429, ?
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possession of the fiffeen villages to the defendant lessee on the Srd
of September, 1908. Thereupon the suit out of which this appeal
has arisen, was instituted by the plaintiff, Thakur Harpal Singh,
for a declaration of his right to the fifteen villages and for
possession of those villages by avoidance of the lease granted to
the defendant. The Court of first instance (Subordinate Judge
of Jaunpur) decreed the plaintiff’s suit. The defendant thereupon
appealed to the High Court.

Mr. W. K. Porter (for Mr. B. E. (’Conor) and Maulvi
Ghulum Mujiaba, for the appellant :

The court below has erred in treating the property in dispute
as joint family property. To impartible estates the doctrines
applicable to a joint Hindu family only apply so far as their
use is necessary to ascertain who the heir is. Such property is
not really joint property and does not pass to the heir by
survivorship, but by suceession, The property must be deemed
to be assets in the hands of the present holder. The hypothesis
of the property being joint was applied simply to ascertain the
heir. The idea was to keep women out. If there were a right
of survivorship, it would mean that a person would acquire an
interest in the properiy at birth, but this was not the case,
Reference was made o Doorga Persad Singh v. Doorga Konwari
(1), Kamakshs dmmat v. Chakrapany Chettiar (2), Zaomindar
of Karvetnagar v. Trustee of Tirumaloi (3). A joint pro-
perty carried with it a right to partition and a disability as
to alienation: neither element was present in an impartible
estate.

The Hon’ble Pandit Sundar Lol (Dr. Satish Chandra
Banerji with him), for the respondent :—

The estate is a joint estate in which each person as he is
born, acquires an interest ; only the mode of enjoyment is differ-
ent, One man keeps the bulk of the estate and the others only
get maintenance, The estate is joint under the Mitakshara law,
only the shares are different. The Privy Council have laid down
that such an estate iz not the separate estate of the Raja. Theor-
dinary law of partible estate applies with such variations as may

#1) (1879) L L. R, 4 Oale, 190.  (3) (1907) L L. B, 30 Mad.. 469
% (8) (1909) L L. R., 32 Mad., 429,
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have sprung up owing to custom. The incidents of inheritance
are the same. The Privy Council have only given the holder the
right to alienate, In other respects the incidents are the same
as those of joint family property. In Doorga Persad Singh v.
Doorga Konwari (1) all that they held was that an impartible
estate was impressed with the character of a joint family pro-
perty, only it carried a right of alienation with it; Raja Rup
Singh v. Rani Baisni (2). Again no succession certificate was
necessary in case of an impartible estate, because it was a case
of survivorship. The estate passed to us by survivorship and was
not the last holder’s assets in our hand.

Mr. W. K, Porter, in reply:

Ricmarps, C. J., and Baneriz, J.—The suib out of which
this appeal has arisen relates to fifteen villages appertaining to
the Singramau estate situated in the distriet of Jaunpur, which
is admittedly an impartible estate held by a single person, who
succeeds to it according to the rule of primogeniture. Before
the estate came to the plaintiff to this suit it was held by Rai
Randhir Singh, who died in 1895, leaving his widow, Thakurain
Sonao Kunwar, in whose favour he had made a will before his
death. His nephew, Sheopal Singh, who was his nearest male
relative at the time of his death, brought a suit against Sonao
Kunwar for possession of the estate. The suit was compromised,
and a deeree was passed in accordance with the compromise,
Sheopal Singh died on the 27th of July, 1899, and Thakusain
Sonao Kunwar, who survived him, died on the 20th of June,
1904. Thereupon Thakurain Lekhraj Kunwar, the widow of
Sheopal Singh, brought a suit against the present plaintiff,
Thakur Harpal Singh, and others for possession of the estate.
Shke obtained a decree from the court of first instance on the
24th of February, 1906, bubt that deeree was set aside by this
Court on the 29th of May, 1908. The judgement of this Cours

- is reported in I, L. R., 30 All, 407. An appeal from the decree of

this Court is, we understand, now pending in the Privy Council *
One Dilraj Kunwar obtained a money decree against Sheopal
Singh on the 6th of January, 1897, and she made infructuous

* The decision of the High Court was afirmed by the Judicial Committes on
the 23nd November, 1911. Pide supra, p, 65,

(1) (1879) L L. B., 4 Oalo, 190,  (2) (1885) I, L. R, 7 AlL, 10,
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attempts to execute it. After the death of Sheopal Singh her
legal representatives (she being dead) made an application for
execation of the decree on the 4th of September, 1906, against
Thakurani Lekhraj Kunwar, his widow, and on the 24th of
March, 1907, caused the fifteen villages now in dispute to be

attuched. As the property was ancestral, the decree was trans- -

ferred to the Collector for execution. That officer granted a
lease of it to the defendant appellant on the 14th of March, 1908,

for a term of four years, Meanwhile, Thakur Harpal Singh

obtained his decree from this Court on the 29th of May, 1908,
as stated above, but in spite of his protests the Collector deli-
vered possession of the fifteen villages to the defendant lessee on
the 3rd of September, 1908. Thereupon the suit out of which
this appeal has arisen, was instituted by the plaintiff, Thakur
Harpal Singh, for a declaration of his right to the fifteen villages
and for possession of those villages by avoidance of the lease
granted to the defendant.

The plaintiff asserts that as the estate is impartible, it must
be deemed to be joint family property, although it was to be
held for the time being hy one of the members of the family ;
that although in the previous litigation it was held that it vested
in Sheopal Singh, be had no absolute interest in 1t; that upon
his death it passed to the plaintiff by right of survivorship, and
that it is not liable to attachment in execution of a decree ob-
tained against him in his personal capacity. The plaintiff also

-urges that as he was not made a party to the proceedings relating
to the execution of the said decree, the lease granted to the
defendant is not binding on him.

The defendant appellant, on the other hand, contends tha,t
the property in suit must be considered to be the assets of
Sheopal Singh ; that it was therefore liable to attachment and the
lease granted to the defendant is valid, and that as the term of
the lease has not yet expired, the plaintiff is not entitled to
obtain possession,

The eourt below has overruled these contentions and deereed
the claim, relying mainly oun the decision of this Court in

Harpal Singh v, Bishan Singh (1). In that case another

(1) (1908) G A, L. T, 758,
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ereditor of Sheopal Singh, who held a money decree against him,
applied, after his death, for execution of the decree against the
present plaintiff Harpal Singh. It was held by us that Harpal
Singh succeeded to the estate by right of survivorship and not
as heir or legal representative of Sheopal Singh holding his assets

_and that the estate in the hands of Harpal Singh could not be

proceeded against by the creditor of Sheopal Singh as his assets.

The learned counsel for the appellant, whilst admitting that
this ruling is fatal to his appeal, has asked us to reconsider it in
the light of the judgements of the Madras High Court in Raja of
Kalahasti v. Achigadw (1) and Zamindar of Karvetnagar v.
The Trustee of Tirwmalai (2), which undoubtedly support his
contention. After carefully considering these rulings and the
decisions of their Tiordships of the Privy Council on the point
we 8ee no reason to alter the opinion we expressed in Harpal
Singh v. Bisham Singh, referred to above.

In Ratama Natchior v. Rujo of Shivagunga (3) their Lord-
ships of the Privy Council, referring to an impartible estate
capable of enjoyment by only one member of the family at a
time, held that “the rule of succession to it is that of the general
Hindu law prevalent in that part of India with such qualifica-
tions only as flow from the impartible character of the subject,
Hence, if the zamindar, at the time of his death, and his nephews
were members of an undivided Hindu family, one of the
nephews was entitled to succeed to it.” They accordingly applied
the rule of survivorship in declaring who was the next heir to
the estate. Following this ruling their Lordships held, in Doorga
Persad Singhk v. Doorga Konwari (4) that “the impartibility
of the property does not destroy its nature as joint family pro-
perty, or render it the separate estate of the last holder so as to
destroy the right of another member of the joint family to
succeed to it upon his death in preference to those who would be
his heirs if the property were separate.” To the same . effect is
the ruling of their Liordships in Raja Rup Singh v. Rani Baisni,
(6) where they held that “impartible ancestral estate is not,

(1) (1905) I, T.. R, 80 Mad,, 454,  (3) (1868) 8 Moo, I, A,, 530,
(2) (1908) I L. R., 83 Mad., 499,  (4) (1879) I. L. R, ¢ Qalo., 190,
(6) (1885) I L, R., 7 AllL, 1,



VoL, XXXIV.] ALLAHABAD SERIES. 85

merely by reason of its being impartible, the separate estate of
the single member of the undivided family on whom it devolves.”
In the case of Stree Rajuh Yanumule Venkayomak v. Sliree
Rajah Yanuwmula Boochia Vankondora (1) Sin J armes COLVILE,
in delivering the judgement of their Lordships said that the
mere impartibility of the estate is not sufficient to make the
succession to it follow the course of succession of separate estate.”’
It is unnecessary to quote other decisions of their Lordships.
The result of these decisions is that where ancesiral property is
impartible and is held by a single member of the family, all the
members of the family must be deemed to be joint in estate, and
the rule of succession to the property is the same as that which
governs the case of partible property, so that a junior member
of the family who gets maintenance from the person holding the
impartible estate succeeds to the estate by right of survivorship.
It is said that this rule was departed from in the case of
Sartaj Kuars v. Deoraj Kuari (2), in which it was held that the
holder of an estate impartible by custom aud descending by
primogeniture i8 competent, in the absence of a custom as to
inalienability, to make a gift of a parb of the estate, This power
was extended in the Piftapur case (3) to a will made by the
holder of an impartible estate. The contention of the learned
counsel for the appellant is, and this seems to be the opinion of
the learned Judges of the Madras High Court who decided the
later cases referred to in an earlier part of this judgement, that the
logical result of the decisions of their I.ordships of the Privy
Council in the two cases mentioned above is that the estate in
the hands of the holder of it is separate estate. Even if it be
assumed that this is so, it is manifest from the judgements of their
Lordships that they left untouched the question of suceession to
the estate. In both the cases their Lordships only considered
the question of the alienability of the estate. In Sartaj Kuard
v. Deoraj Ruari the suit was brought by the son of the Raja
who was in possession of the estate to set aside a gift made by
him in favour of his junior wife. Tt was held that there is not
such co-parcenary in an estate impartible by custom as, under

(1) (1870) 18 Moo., I. A,, 333, (2) (1868) I. I, R,, 10 All, 272
(3)- (1889) 1. L. R., 24 Mad., 383,
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the law of the Mitakshara governing the deseent of ordinary
property, attaches to a son on his birth. Sir Ricmarp Cover who
delivered the judgement of their Lordships, observed (p. 286) :—
“Though an impartible estate may be for some purposes spoken

-of as joint family property, the co~parcenary in it which under

the Mitakshara law is created by birth does not exist.” Their
Lordships were considering the power of a son to question an
alienation by his father of part of the impartible estate and they
held that he had no such power. ¢ The reason” they say, « for
the restraint upon alienstion under the law of the Mitakshara,
is inconsistent with the eustom of impartibility and succession
according to primogeniture. The inability of the father to make
an alienation arises from the proprietary right of the sons.”
And they held that the property in the fraternal or ancestral
estate acquired by birth under the Mitakshara law is, in their
Lordship’s opinion, so connected with the right to a partition
that it does not exist where there is no right to it.” Holding
this view, they observed that, ¢ as by custom the eldest son sue-
ceeds to the whole estate on the death of his father, it is difficalt
to reconcile this mode of suceession with the rights of a join
family, and to hold that there is a joint ownership which is a
restraint upon alienation.” As we have said above, the sole
question which their Lordships considered in that case was the
question of the alienability of the estate, and they held that phere
was no such joint ownership as would be & restraint upon aliena-
tion. They did not hold that the property is the separate
absolute property of the holder of it and that the succession to
it is to be regulated by the rule relating to the deseent of
separate property. In the case mentioned above, Suriaj Kuari
v. Deoraj Kwari, this Court held that the property must be
regarded as joint family property governed by the rules of the
law of the Mitakshara save so far as the family custom or usage
superseded these rules. It is difficult to see what objection could
be taken to this view of the position, having regard to the pre-
sumphion. of Hindu law and the decided cases. This Court
considered that the custom prevailing in the family did not
authorize an alienation of the kind complained of by the plaintiff
in the suit, which was admittedly in contravention of the rules
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of Hindu law. It was no doubt & necessary incident to the
custom proved that the junior members of the family could not
claim partition, and their Lordships considered that it followed
that they could not challenge an alienation made by the gaddi-
nashin, and this seems to have been the ground of their decision.
We do not, however, think that they decided or intended to decide
that the view taken by this Court, viz.,, that the property was
joint family property subject to the necessary incidents of the
prevailing custom, was ineorract,

As held in previous cases. the property would devolve on the
person who would have been entitled to succeed, if it were
partible property, and this rule was not, as it seems to us, abro-
gated. In the case of Jogendro Bhupati v. Nityanand Man
Singh (1), which was decided after the decision of Surtaj Kuari’s
case and in which that case was cited in the argument, their
Lordships observed :—¢ The fact of the Raj being impartible does
not affect the rule of succession. In considering who is to
succeed on the death of the Raja, the rules which govern the
succession to a partible estate are to be looked at, and therefore
the question in this case is what would be the right of succession
supposing instead of being an impartible estate it were a partible
one.”’ Holding this view their Lordships applied the rule of
sarvivorship. Ib is noticeable that the judgement in this case
also was delivered by Sir RicHarD Couch, and he referred to
the decision of their Lordships in the Shivagunga case. There
can be no doubt, upon the authorities, that whatever may be the
powers of alienation of the holder of an impartible estate the
succession to it is governed, not by the rule which applies to
separate properby, but by the rule of survivorship. Therefore
the person who succeeds to the estate does not do so as the heir
or legal representative of his predecessor and cannot be said te
hold his assets,

This was the view we held in the ecase of Harpal Singh v.
Bishan Singh (2), and for the reasons stated above we adhere
to that view. It is in consonance with the ruling of the Caleutta
High Court in Kali Krishna Sarkar v. Raghunath Deb (3),

(1) (1690) L. L. B, 18 Oalo,, 161 _-~°(2)§(1909) 6 A, L 7., 755
(3) (1903) 1. L. B, 31 Cala, 224,
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and with that of the Madras High Court in Nuchiappa Chettior
v. Chinnayasami Nuoicker (1) decided by MoOORE and Saw-
KARAN NAIR, JJ., with which we are in full accord, and we are
unable, with great respect, to agree with the later decisions of
that court. The property in dispute having passed to the
plaintiff, ITarpal Singh, by right of survivorship and not as heir
or legal representative of Sheopal Singh, eaunot be regarded as
the assets of the latter and was not liable to attachment in exe-
cution of the decree obtained against him by Dilraj Kunwar,
The lease held by the defendant appellant is therefore void as
against the plaintiff, and the appellant is not entitled to continue
in possession by virtue of it

We are further of opinion, in conenrrence with the court
below, that the aforesaid lease is not binding on the plaintiff,
inasmuch as he was not a party to the execution proceedings,
in which it was granted by the Collector. Aceording to the
decision of this Court in the suit between Thakurain Lekhraj
Kunwar and Harpal Singh to which we have already referred,the
latter was entitled to the Singramau estate after the death of
Sheopal Singh, Therefore, if the decree-holder wished to proceed
against any part of that estate, she ought to have made the
plaintiff, Harpal Singh, a party to the execution proceedings.
As those proceedings were held against Thakurain Lekhraj
Kunwar, the widow of Sheopal Singh, who has bsen declared to
have no interest in the estate, they are not binding on the
plaintiff. According to the principle of the ruling of the Privy
Council in Malikurjun v. Narhari (2) the lease granted in
those proceedings is voidable as against the plaintiff and he is
entifled to avoid it, as he seeks to do, in this suit.

For these reasons we are of opinion that the decree of the
court below is right. We accordingly dismiss the appeal with
costs,

Appeal dismissed,
(1) {1908) I L, R, 29 Mad,, 433,  (3) (1908) L L. R., 35 Bom., 337,



