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JAMNA DAY (Dpdrmu-motprr) ¥, RAM AUTAR PANDE AwWD OTHERS,
{J UDGEMENT-DEBTORS).
[On appeal from the High Court at Allahabad].

Act No. IV of 1882, (Transfer of Property Act) section 90-—Mortgage—S ub-mori-
gage—DPurchaser from martgagor —Morigage-money part of eonsideration for
sale—Porsonal liability of purchaser—Sals of mortgagee rights.

In this case it was held (affirming the decisions of the Courts in India
in Jamne Dasv. Ram Autar Pande (1) thet the purchaser of the mortgagad
property was not & person from whom the balance of the morigage debt wag
¢ legally recoverable ’ within the meaning of section 90 of the Transfer of
Property Act, IV of 1882.

AprpEAL from a decree (20th April 1909) of the High
Court at Allahabad, which affirmed a deeree (16th April, 1907)
of the court of the Subordinate Judge of Mirzapur.

The appellant, the holder of a mortgage decree against
the respondents under section 88 of the Transfer of Property
Act (IV of 1882), applied for a decree under section 90 of that
Act, which enacts that ‘“ when the net proceeds of any such
sale are insufficient to pay the amount due for the time being
on the mortgage, if the balance is legally recoverable from the
defendant otherwise than out of the property sold, the court
may pass a decree for such sum.”

The first respondent Ram Antar Pande was the purchaser

of the mortgaged property, and the other respondents were the
representatives of the mortgagor.

T.he Subordinate Judge allowed the application against the
judgement-debtors other than Ram Autar Pande, but dismissed
it as against him, .,

The main question for decision in this appeal was
whether the courts below were wrong in holding that a decree
under section 90 could not be passed against the first respon-
dent.

The facts are stated in the report of the case before the
High Court (RIcmarps and GRIFFIN, J.dJ)) which will be
found in I. L. R., 81 All, 352.

Prasent j—-Lord MaowacErey, Lord Ropsowm, Sir Jor¥ Epen and Mz,
Aurrn Acx, ‘

(1} (1909) 1. L. B, 81 AlL, 859,
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On this appeal —

Sir H. Erls Richards, X. C.and Ross for the appellant
contended that the first respondent was not merely the pur-
chaser of the equity of redemption, but of the whole mortgage
debt, and part of the purchase money had been left in his
hands in order to pay off the debt, and that a personal decree
could therefore be made against him for payment. The word
“defendant” in section 90 of the Transfer of Property Act
was not limited to the mortgagor. In making the decree
under section 88, which wasdated the 29th’of November, 1904 (1),
the High Court said that if the sale did not satisfy the
decree the “ mortgagee rights ’ (which had not been sold)
could be proceeded against in execution of the decree. Re-
ference was made to Matudin Kasodhan v. Kazim Husain (2)
and Qanga Prased v. Chuwnni Lal (3) |Lord MACNAGHTEN re-
ferred to lzzatunwissa Begam v. Partab Singh (4)]. The
decisions of the ecourts in Indin, it was submitted, were therefore
wrong and should be set aside.

DeGruyther, K. C. and B. Dube for the first respondent
were not called upon. ‘

The judgement of their Lordships was delivered by Lorp
MACNAGHTEN ;—

This is a perfectly plain case. The action is brought
by a mortgagee to enforce against a purchaser of the mort-
gaged property an undertaking that he entered into with his
vendor, The mortgagee has no right to avail himself of that.
He was no party to the sale. The purchaser entered into
no contract with him, and the purchaser is not personally
bound to pay this mortgage debt. Therefore, he is not a
person from whom, in the words of the 90th section of the
Transfer of Property Act, “the balance is legally recoverable,”

Their Lordships will therefore humbly advise His Majesty
that thisappeal must be dismissed with costs.

Appeal dismissed,
~ SBolicitors fer the appellant :—Ranken Ford, Ford and
Chester.

(1) Bee I.L. R., 27 AlL, 864; (B) (1895) I L. B., 18 All,, 118,
{3) (1891) L L. B 18 All 4832, © (4) (1909) 1. L, R., 81 AlL, 588,
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Solicitors for the respondent Ram Amtar Pande :— Barrow, 1911
Rogers amd Newill. Tasona Dig
JV. W, %
. . Ruzxr Avran
S .PaxpE.
LEEHRAY RUNWAR (Pramrrer) v, HARPAL SINGH 4xp otarss B.C
(DEPENDLNTS), 1811,
[On appeal from the High Court at Allababad.} November
Bindw law ~ Inheritance-Impartible estate governed by rule of primogeniture— 422

Hstate devised to widow of owner—Suit by reversioher—Compromiss of suil by
widow and reversioner—Dascent of estate governed by the compromise and
not by will, ‘

The owner of an imparbible estate governed by the rule of primogenituras
died leaving a will by which he gave an absolute estate to his widow, against
whom 8, the next reversiener, brought a suit on the gronnd that the will was
invalid and that ho was entitled o possession of the estate, In that suit the
parties came to a compromise, by the terms of which it was agreed that the
widow should hold for her life the position of « gaddi-nashin,’” paying 8 a
monthly allowance, and that after her death S or * any representative of his who
may be living ab that time will be the absolute owner of all the movable and
immovible properties and will occupy the gaddi’’ 8 predecsased the
widow leaving no male issue and without having made any disposition by will
ot otherwise of his interest in the estate., On the death of the widew in poss
gession, the widow of 8 sued to recover the estate from mombers of her hugband’s
family who had possession of if, '

Held by the judicial Commitiece (affirming the decision of the High Court)
that the rights of the parties dspended not on the will but on the compromise,
the terms of which gave B a vested interest in the estate, which vetained its
character of impartibility, and on the death of 8 descended not to his widow (the
appellpnty but to the respondent, his heir, according to the rule of primogeniture,

ApPEAL from a judgement and decree (29th May 1908) of the
High Court at Allahabad, which reversed a judgement and decree
(24th February 1906) of the District Judge of Jaunpur and dis-
missed the appellant’s suit.

The main question for determination in this appeal was agto
the effect of a document, dated the 25th of April, 1896, called &
compromise, as to the interpretation and legal effect of which the
courts in  India differed, the District Judge construing it in
favour of the appellant and the High Court in favour of the res-
pondents.

The facts of the case are fully stated in the judgement of the

High Court, and in the judgement of their Lordships of the

Prosent =—Lord MaowicaowEy, Lord Ropsoy, Sir Jomy Eogxand Mr,
AweERE AL, 0



