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Nor is it necessary for us to determine whether article 116 or 
article 120 of the schedule to the Indian Limitation Act governs 
this case. I f  the correct view be that an agreement to refer a 
matter to arbitration is in effect a contract to> do whatever the 
arbitrator shall direct, it may be that the suit before us is a suit 
for compensation for breach of contract, and is governed by arti­
cle 116 because based upon a registered instrument. Otherwise  ̂
it is a suit of a nature for which provision is not elsewhere made 
and must be referred to the provisions of article 120. In either 
case the period of limitation is the same, and the suit is within 
time.

We accordingly set aside the decrees of both the courts below, 
and give the plaintiff a decree for a further sum of Rs. 543-10-0 
in addition to the sum of Es, 125-8-0 awarded by fehe first court, 
The plaintiff will get his costs in this court. In the lower appel­
late court the defendants respondents should bear the costs of 
their cross-objections which were dismissed ; otherwise the parties 
will pay and receive costs in both the courts below in proportion 
to failure and success. The decree will carry interest at 6 per 
cent, per annum from the date of the first court’s decision as 
directed in the decree of the said court.

Jppeal allowed.

B e f o r e  M r .  J u s t i c e  Tudball a n d  M r .  J u s t i c e  P ig g o U .

BALM RAM a k d  a n o t h e e  (P l a i h t i f f s ) v. OH AHA MAL (DBrain>ii!rE).« 
A o i  N o .  I X  o f  1 8 7 2  { I n d i a n  G o n tr a o t  A c t ) ,  s e c t i o n  2 1 2 — P r i n c i p a l  a n d  a g e n t  

^ 8 u i t  for c o m p e n s a t io n  f o r  lo s s  c a u s e d  b y  n e g lig e n o Q  of a g e n t— JvrisdicUm«• 

Ciulf P r o c e d u r e  C o d e  (I908)s s e c t io n  20(o).
T h e  p la in t iS s  w h o  w e re  g r a in -d e a le r s ,  o r d e r e d  t h e  d e fe n d a n t ,  w h o  'w as a 

c o m m is s io n  a g e n t  a t  K a r a o h i ,  t o  p u r c h a s e  s o m e  g r a in  f o r  t h e m .  T h e  la t te r  d id  

so , a n d  th e  p la in t i f f s  s e n t  h i m  s o m e  m .o n a y  o n  a o c o n n t .  I n  a o o o r d a n e a  w i t h  th e  

d i r e c t i o n  o f  t h e  p la in t i f f s  t h e  r a i lw a y  r e c e ip t  f o r  t h e  g o o d s  p u r c h a s e d  w a s  s e n t  b y  

v a lu e  p a y a b le  p o s t .  B y  s o m e  m is o h a n o e  i t  d id  n o t  a x r iv e . T h e  d e fe n d a n t  

i n s t r u c t e d  t h e  r a i lw a y  a u t h o r i t ie s  n o t  t o  d e l iv e r  t h e  g o o d s  t i l l  t h e  b a la n c e  d u e  t o  

h im  w a s  p a id .  T h e  b a la n c e  w a s  p a id  b y  th e  p la in t if f s  t o  th e  d e f e n d a n t ’ s  a g e n t  

a t  D e lh i .  T h e  R a i l w a y  o f f ic ia ls  a t  H a t h r a a  r e fu s e d  t o  d e l iv e r  t h e  g o o d s  w it h o u t  

t h e  d e f e n d a n t ’ s  c o n s e n t  a n d  d e la y  o c c u r r e d .  J n  t h e  m e a n t im e  t h e  p r i c e  o f  t h e  

p a r fc io u la t  k i n d  o f  g r a in  fsU  a n d  t h e  s p e c u la t io n  r e s u l t e d  i n  a  lo s s  t o  t h e

• JPirat Appeal No. 7 of 1911 from a n  order of H, M. S x a it i i, Additional 
J u d g e  of A l ig a r h ,  d a t e d  t h e  2 8 r d  of S e p t e m b e r ,  1 9 1 0 .
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p la in fc ifis . "H eidi o n  s u i t  b y  th e  p la in t iS s  foi* c o m p o n s a t io n  in s t i t u t e d  a t  H a t h r a s ,

_____  . that the case was for compensation under section 912 of th.0 Contract Act in
Saug  respect of the direct consequences of the defendant’s neglect and misconduct, and

OhahI 'M ai, action arose at Karachi and the suit therefore did not lio in
the court at Hathras.

T h e  f a c t s  o f  t h i s  c a s e  w e r e  a s  f o l l o w s

The plaintiffs  ̂ who were grain dealers at Hathras, on the 
30th Decemher, 1910, telegraphed to the defendant, who was a 
commission agent at Karachi, ordering two wagon loads of jw ir  
to be sent at once to Hathras. They sent 600 rupees by telegram 
and another 600 rupees by means of a hiindi. Tiie ; war was 
despatched on the 2nd of January, 1911, and reached Hathras on 
the 12th of January. The railway receipt was, on the plaintiff’s 
instructions, sent value payable for the balance due to the 
defendant, but for some reason it was not delivered to the plain­
tiff's and, owing to instructions given by the defendant to the 
railway authorities, the grain was not delivered to the 
plaintiffs until the 8th of February, 1911. Meanwhile the 
price of juar had fallen and the speculation resulted in a loss. 
The plaintiffs sued I for compensation due on account of the 
alleged negligence of the defendant, and instituted the suit, at 
Hathras. The court of first instance (additional Munsif of 
Hathras) decreed the claim in part. On appeal by the defen­
dant the additional Judge of Aligarh held that tlie court at 
Hathras had no jurisdiction and ordered the plaint to be returned 
for presentation to the proper court. Against this order the 
plaintiffs appealed to the High Court.

Mr. d. H. G. Hamilton, for the appellants.
Munshi Girdhari Lai Agarwala, for the respondent.
Tupball and PiGaoTT JJ.—The plaintiffs appellants are 

residents of Hathras in the Aligarh district where they deal 
in grain. The defendant is a commission agent doing busi­
ness at Karachi. The former brought the present suit in'the 
court of the Munsif at Hathras (it was subsequently trana- 
ferred to the court of the Additional Munsif of Aligarh; on 
the following allegation of fact :—In the end of December,
1910, grain being very dear at Hathras, they inquired by 
telepam from the defendant the price at which juar  was 
selling at Karachi. The defendp,nt wired tho rftte on the
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of December, 1910. On the SObh, December, 1910, they wired jgu
to him an order to purchase two waggon loads of ju ar  at - —
once and to despatch the same by rail to Hatliraa. They \̂ ared v.
to him on the same day Rs. 600, and also sent him a hundi
for Ks. 600. On the same date the defendant wired to say that 
he had purchased 500 maunds of jioar. On the 2ad of January.
1911, the defendant wired to say that the goods had been des­
patched. Tney actually arrived at Hathras on the 12th of January.
After receipt of the telegram of the 2nd of January the plaintiffs 
wrote to the defendant telling him to send the railway receipt 
and invoice to them by value payable post for the amount 
which might still be due to him. He, however, failed to send 
the railway receipt, but on the 16th of January he sent a 
post-card stating that he had sent it V. P. P. for Es. 310-7-0, 
and that they should pay this amount and take the receipt. No 
receipt arrived. (Here wo may note fchat it had been duly sent 
y .  p, p., but owing to soms error either in the address or on 
the parb of the post office had nob been delivered.) Correjpon- 
dence followed. The dafendanb ordered the railway authorities 
nob to deliver the goods, (He had not then received payment of 
the balance due.) On the 25th. of January the plaintiffs paid the 
amount to the defendant by handing it over to an agent of his 
at Delhi. The Eailway officials at Hathras refused to deliver 
without the defendant’s consent and further delay ocourred and

■ the goods were nob delivered until February 8th. In the mean­
time the price of the grain at Hathras fell and the speculation 
resulted in a loss to the plaintiffs. This losa they ascribe to 
defendant’ s negligence and misconduct in (1) not sending the 
railway receipt as ordered, (2) in ordering the railway authorities 
at Karachi not to deliver the goods, (3) in still delaying to order 
the delivery after the payment made on the 25th of January 
to his agent at Delhi.

Among other defences with which we have no concern, the 
defendant pleaded that the court at Aligarh had no jurisdiction 
to try the suit. The first court held that it had and partly 
decreed the claim. The lower appellate court held that the courts 
in Hathras had no jurisdiction and ordered the plaint to be
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1911 returned for presentation in the proper court. Hence the present
Salig Rtii ftppeal.

V. The sole question for decision iŝ  whether the cause of action
in whole or lin part arose at Hathras, vide section 22(c) of the 
Code of Civil Procedure, which applies to the facte of the present 
case. The case is clearly one for compensation under section 212 
of the Contract Act in respect of the direct consequences of the 
defendants’ neglect and misconduct as alleged. The latter was 
the appsllants’ agent, and it was his duty to purchase the grain at 
Karachi, to place it on the railway at Karachi, and despatch it to 
the plaintiff's address, and he was then directed to post the rail­
way receipt and send it V. P. P. to the plaintiffs. When the 
trouble arose it will he seen from the correspondence detailed in 
the first court’s judgement that he ordered the railway authorities 
at Karachi not to deliver the goods as ho had not received pay­
ment. rinally, after the money had been paid on the 25th of 
January, he was asked by letter to order the said railway 
authority at Karachi to wire instructions to Hathras to make 
delivery. In this also ho is said to have made delay.

It is thus quite clear that the defendant’s neglect or miscon­
duct or both, took place, if at all, at Karachi. In the course of 
the transaction he had nothing to do outside Karachi. Ho had 
not contracted to deliver at Hathras, but merely to place the 
goods on the rails at Karachi and to post the railway receipt 
there also. We fail to see that the cause of action, i.e. the 
defendant’s alleged neglect or misconduct which resulted in loss, 
occurred anywhere else but at Karachi. It is urged that the result­
ant loss or damage occurred at Hathras, and that the negligence 
and misconduct plus the resultant loss constitute the whole cause 
of acbion, and that, therefore, the cause of action partly arose in 
Hathras.

It is quite clear that under section 17 (a), read with explana­
tion III j of Act X IV  of 1832, the present suit would not have 
been within the jurisdiction of the Hathras court. The contract 
was made at Karachi, where the plaintiff’s offer was aocepted. 
The performance of the contract had to be completed at Karachi 
aiid the money due was payable at Karachi. The defendant con­
tracted to act as the plaintiff’s agent at Karachi for the purpose
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of purchasing and despatching the goods and to do certain acts igii 
there also. His negligence or misconduct^ if any, occurred there. Ram

The language of the section has been altered in the present  ̂ v. ^  
Act in that in place of the words The cause of action arises’  ̂
and Explanation I I I  of section i7 the words “  The cause 
of action in whole or in part arises have been substituted.
This has not in our opinion altered the law as to what is the 
cause of action in suits arising out of contract. Explanation
II I  of section 17, Act X IV  of 1882, though it does not appear 
in the present Act, ̂ is a correct statement of what the law still is 
and shows clearly the true meaning of the words cause of 
action in the case of suits arising out of contracts,

In our opinion, therefore, the cause of action in the present 
suit arose wholly at Karachi and the lower appellate court’s order 
was sound. We therefore dismiss the appeal with costs.

Appeal dismissed.
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Before the Eon'ble Mr. E. Q. Eichards, Chief Justice, anS. Mr, Justice Banerji.

MUHAMMAD N iZ IR  KHAN (PiiAiWMB’S') v. MAKHDUM BAKHSH and 1911
ANOTHHE (D bPBMDAHTS.)* 31.

^re-&m$t%Qn^Muhammadan law— Talah-i-mawadlat.
Where a person immediately on heariiag of the sale of a house esolaimed 

“  m&ra hah shafa hai ”  and without any delay took the price and brought it to the 
veades and olaimad the house, hdd that the oxpresaions used by him coupled 
with the circumstances constituted a sufficient first demand. MuJimmnad 
Abdul Bahman Kha% v. Muhammad Khan (1) distinguished.

T h i s  was an appeal under section 10 of the Letters Patent 
from a judgement of K a k a m a t  H u s a i n ,  J. The facts of the case 
are fully stated in the judgement under appeal, which was as 
follows; >“ «

This was a suit for pre-emption on the basis of the Hanafi Law and the 
question to be decided is whether the esptessions used by the pre-emptor in 
making the talab-i-matuasihat do or do not amount to a claim for pre-emption.
The first court oama to the conclusion that they did hot. The lower appellate 
court came to the oonlusion that they did and idecreed the suit. The 
defendant comea here in second appeal and his learned counsel contends that the 
espressions used by the pre-em.ptor are not sufficient to constitute the first 
demand. The lower appellate court in its judgement remarks as follows : 'In  
the present ease the -words used were mcra shafa repeated twice* The plaintifi

Appeal 3̂ 0. 4t of 1911 under seotion 10 of the Letters Patent*

. (1) (1903) 8 A. L. J* 370.


