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Nor is it necessary for us to determine whether article 116 or
article 120 of the schedule to the Indian ILdimitation Aect governs
this case. If the correet view bethat an agreesment to refer a
matter to arbitration is in effect a contract to do whatever the
avbitrator shall direct, it may be that the suit before usis a suit
for compensation for breach of contract, and is governed by arti-
cle 116 because hased upon a registered instrument. Otherwise,
it is a suit of a nature for which provision is not elsewhers made
and must be referved to the provisions of article 120, In either
case the period of limitation isthe same, and the suit is within
time.

We accordingly seb aside the decrees of both the courts below,
and give the plaintiff a deeree for a further sum of Rs. 543-10-0
in addition to the sum of Rs, 125-8-0 awarded by the fixst court,
The plaintiff will get his costs in this court. In the lower appel-
late court the defendants respondents should bear the costs of
their cross-objections which were dismissed ; otherwise the parties
will pay aud receive costs in both the courts below in proportion
to failure and success. The decree will carry interest at 6 per
cent. per annum from the date of the first court’s decision as
directed in the decree of the said court.

Appeal allowed,

Before Mr. Justice Tudball and Mr. Justice Piggott.
BALIG RAM anp AnoTHER (Praimtirrs) . CHAHA MAL (DEFmnDANT).®
Aot No. IX of 1872 (Indian Contract Aet), section, 212— Principal and agend

e Suit for compensation for loss caused by negligence of agent—Jurisdichion =

Civil Procedure Code (1908), section 20{c).

The plaintiffs who were grain-dealers, ordered the 'defendant, who was a
commisgion agent at Karachi, to purchase some grain for them, The latter did
go, and the plaintiffs sent him some money on account, In accordance with the
direction of the plaintiffs the railway receipt for the goods purchased was sent by
value payable post. By some mischance it d&id not arrive. The defendant
instructed the railway authorities not to deliver the goods till the balance due to
him was paid. The balance was paid by the plaintiffs to the defendant’s agent
at Delhi, The Railway officials at Hathras refused to deliver the goods without
the defendant’s consent and delay occurred. Jn the mmeantime the price of the
particular kind of grain foll and the speculation resulted in » loss fo the

® wirst Appeal No. 7 of 1911 from nn order of H. M. Smith, Additional
Judge of Aligarb, dated the 23rd of Beptember, 1910. i
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plaintiffs, Held, on suit by the plaintiffs for componsation instituted ab Ha.thra:s,
that the case was for compensation under sechion 212 of the G.ontmct Act in
respect of the direct consequences of the defendant’s noglect and mlsc'onduct,‘m.ld .
that the cause of action arosc ab Karachi and the suit therefore did not lic in

" the court at Hathras,

Try facts of this case were as follows :—

The plaintiffs, who were grain dealers at Hathras, on the
30th December, 1910, telegraphed to the defendant, who wus a
commission agent ati Karachi, ordering two wagon loads of juar
to he sent ab once to Hathras, They sent 600 rupees by telegram
and another 600 rupees by means of a hundi. The juar was
despatched on the 2nd of January, 1911, and reached Hathras on
the 19th of January. The railway receipt was, on the plaintiff’s
instructions, sent value payable for the balance duc to the
defeﬁdant, but for some reason it was not delivered to the plain-
tiff's and, owing to instructions given by the defendant fo the
railway authorities, the grain was mot dclivered to the
plaintiffs until the 8th of February, 191l. Meanwhile the
price of jlia.r had fallen and the speculation resulted in a loss.
The plaintiffs sued [for compensation due on account of the
alleged negligence of the defendant, and institutod the suit af
Hathras, The court of first instance (additional Munsif of
Hathras) decreed the claim in part. On appeal by the defen-
dant the additional Judge of Aligarh held that the court at
Hathras had no jurisdiction and ordered the plaint to be returned
for presentation to the proper court. Against this order the
plaintiffs appealed to the High Court.

Mr. 4. H. . Hamilton, for the appollants,

Munshi Girdhari Lal Agarwala, for the respondent,

Topparn and Precorr JJ.—The plaintiffs appellants are
residents of Hathras in the Aligarh district where they deal
in grain, The defendant is & commission agont doing busi-
ness at Karachi. The former brought the present suit inthe
court of the Munsif at Hathras (it was subsequently trans-
ferred to the court of the Additional Munsif of Aligarh) on
the following allegation of fact:wmIn the ond of December,
1910, grain being very dear ab Hathras, they inquired by
telegram from the defendant the price at which juar was
selling at Karachi, The defendant wired the rate on the 27th
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of December, 1910. On the 30th, December, 1910, they wired
to him an order to purchase two waggon loads of juar at
once and to despatch the same by rail to Hathras. They wired
to him on the same day Rs. 600, and also sent him a hundi
for Rs. 600. On the same date the defendant wired to say that
he had purchased 500 maunds of juar. On the 20d of January.
1911, the defendant wired to say that the goods had been des-
patched, Tney actually arrived at Hathras on the 12th of January.
After receipt of the telegram of the 2ud of January the plaintiffs
wrote to the defendant telling him to send the railway receipt
and invoice to them by value payable post for the amount
which might still be due to him. He, however, failed to send
the railway receipt, but on the 16th of January he sent a
post-card stating that he had sent it V. P. P. for Rs. 310-7-0,
and that they should pay this amount and take the receipi., No
receipb arrived. (Here we may note that it had been duly sent
V. P. P, but owing tosoms error either in the address or on
the part of the post office hal not been delivered.) Correspon-
dence followed. The dafendant ordered the railway authorities
nob to deliver the goods. (He had not then received payment of
the balance due.) On the 25th of January the plaintiffs paid the
amount to the defendant by handing it over to an agent of his
st Delhi. The Raillway officials at Hathras refused to deliver
without the defendant’s consent and further delay occurred and
‘the .goods were nobt delivered until February 8th. In the mean-
time the price of the grain at Hathras fell and the speculation
resulted in a loss to the plaintiffs, This loss they asecribe to
defendant’s negligence and misconduct in (1) not sending the
railway receipt as ordered, (2) in ordering the railway authorities
at Karachi not to deliver the goods, (3) in still delaying to order
the delivery after the payment made on the 25th of January
to his agent at Delhi.

Among other defences with which we have no concern, the
defendant pleaded that the court ab Aligarh had no jurisdiction
to try the suit. The first court held that it had and partly
decreed the claim. The lower appellate court held that the courts
in Hathras bad no jurisdiction and ordered the plaint to be
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returned for presentation in the proper court. Ience the present
appeal. i

The sole question for decision is, whether the cause of action
in whole or in part arose at Hathras, wide section 22(c) of the
Code of Civil Procedure, which applies to the facts of the present
case. 'The case is clearly one for compensation under section 212
of the Contract Act in respect of the direct consequences of the
defendants’ neglect and misconduct as alleged. The lattor was
the appallants’ agent, and it was his duty to purchase the grain af
Karachi, to place it on the railway at Karachi, and despatch it to
the plaintiff’s address, and he was then directed to post the rail-
way receipt and send it V. P. P. to the plaintiffs. When the
trouble arose it will be seen from the correspondence detailed in
the first court’s judgement that he ordered the railway authoritics
at Karachi not to deliver the goods as he had not received pay-
ment. Finally, after the money had been paid on the 25th of
January, he was asked by letter to order tho said railway
authority at Karachi to wire instructions to Hathras to make
delivery. In this also he is said to have made delay.

It is thus quite clear that the defeudant’s neglect or miscon-
duet or both, took place, if at all, at arachi, In the course of
the transaction he had nothing to do outside Karachi, Hec had
not contracted to deliver at Hathras, but merely to place the
goods on the rails at Karachi and to post the railway receipt
there also. We failto see that the cause of action, ie. the
defendant’s alleged neglect or misconduct which rosulted in loss,
occurred anywhereclse but at Karachi, Itis urged that the rvesult-
ant loss or damage ocourred at Hathras, and that the negligence
and misconduct plus the resultant loss constitute the whole cause
of action, and that, thereforo, the cause of action partly arose in
Hathras.

Tt is quite clear thab under section 17 (@), vead with oxplana-
tion ITI, of Act XTIV of 1832, the present suit would not have
been within the jurisdietion of the Hathras court. The contract
was made ab Karachi, where the plaintiff’s offer was accopted.
The performance of the contract had to be completed at Karachi
end the money due was payable ab Karachi. The defendant con-
tracted to acbas the plaintiff’s agent at Karachi for the purpose
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of purchasing and despatching the goods and to do certain acts
there also. His negligence or misconduct, if any, occurred there.

The language of the section has been altered in the present
Act in that in place of the words “The cause of action arises”
and Explanation III of section 17 the words ¢“The -cause
of action in whole or in part arises” have been substituted.
This has not in our opinion altered the law as to what is the
cause of action in suits arising out of eontract. Explanation
IIT of section 17, Act XIV of 1882, though it does not appear
in the present Act, is a correct statement of what the law still is
and shows clearly the true meaning of the words ¢ cause of
action ” in the case of suits arising out of contracts,

In our opinion, therefore, the cause of action in the present
suib arose wholly at Karachi and the lower appellate court’s order
was sound. We therefore dismiss the appeal with costs.

Appeal dismissed.

Before the Flon'dle Mr, H, @. Richards, Chief Justice, and My, Justice Banerji.
MUHAMMAD NAZIR KHAN (Pramxtisr) v. MAKHDUM BAKHSH axp
ANOTHER (DEFDND ANTS.)*
Pre-emptione—Muhammadar law-—Talab-i-mawasibal.

Where s person immediately on hearing of the sale of a house exolaimed
s mera hak shafe hai” and without any delay took the price and brought it to the
vendes and claimed the house, held thab the oxpressions used by him coupled
with the circumstances constituted a sufficient first demand. Muhammad
Abdul Rakman Ehat v, Muhammad Khan (1) distinguished.,

Ta1s was an appeal under section 10 of the Letters Patent
from a judgement of KaraMAT Husaixn, J, The facts of the case
are fully stated inthe judgement under appeal, which was as
follows ;>

« This was a suit for pre-emption on the basis of the Hanafi Law and the
guestion to be decided is whobher the expiessions used by the pre-eraptor in
making the lalab-i-mawasibat do or do not amount to a claim for pre-emption.
The first court came to the conclusion that they did not. The lower appellate
court came to the conlusion that they did and jdecreed the suit. The
dofendant comes here in second appeal and hig learned counsel contends that the
expressions ugsed by the pre-empfor are not sufficient to constitute the first
demand. The lower appellate court in its judgement remarks as follows: ¢In

" the present case the words used were mera shafa repeated itwice, The plaintiff

Appeal No, 47 of 1911 under section 10 of the Letters Patent,
(1) (1903) 8 A, L. 7, 270,
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