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29th of November, 1909. Wehave only to consider, therefore,
whether he was bound to have taken cognizance of the motice
posted on the notice-board of the court on the 18th of October,
1909, at a time when the court was closed on account of the
annual vacation. We are of opinion that the appellant should
not be considered bound to have taken cognizance of that notice
until the date the courts re-opened after the vacation, that is, until
the 17th of November, 1909. We hold, therefore, that the period
requisite for obtainingthe copy in thiscase extended from the
13th of October to the 17th of November, 1909, and if this period
be excluded under the provisions of section 12 of the Limitation
Act, the appeal was within time when presented to the lower
appellate court on the 18t of December, 1909. We, accordingly,
allow this appeal, set aside the ovder and decree of the lower
appellate conrt and remand the case to that court with directions
to re-admit the appeal under its original number in the register
and to dispose of it according to law. Costs here and hitherto
will abide the event.
Appeal aliowed—Cause remanded.

Befors Mr. Justice Tudball and Mr, Justics Piggoit.

RULDIP DUBE (Poamnoirr) v, MAHAUL DUBE snp oraass (DErENDANTS).*
Award—Act No. 1 of 1877 (Specific Relief Act), sectior 80—~Specific performanca
—Suit fo recover money payable under an award—Act No. IX of 1908 (Indian
Limitation Act), schedule 1, articles 113, 116, 120—Limitation.

* By the terms of an award it was provided, inter alia, that the defendants
should pay to the plaintiff the sum of Rs. 350 on or before the 27th of June,
1904, and in default of such payment the plaintiff could recover from the defende
ants Rs. 850 with interest at 12 per cent. per annum.

Held that & suit to racover on defanlt of payment hy the atipulated date,
theé gum abovenamed with interest was not a suit for speocific performance of &
contract, and as such governed by article 118 of the first schedule to the Indian
Timitation Act, 1908, but was governed by either article 116 or article 120,

Sukho Bibi v. Ram Sukh Das (1), Raghudar Dial v. Modan Mohan Lal (3),
Sheo Narain v. Bent Madho (8), Sornavalli Ammal v. Muthayya Sastrigal (4)

* Second Appeal No. 146 of 1911 from a decree of Gurn Prasad Dube, S8scond
Additional Judge of Garakhpur, dated the 91st of November, 1910, confitming
a decree of Lal Gopal Mukerji , city Munsif of Gorakhpur, dated the 20th of
March, 1909, , .

(1) (1883) L L. B, b AlL, 263,  (8) (1901) L L. R., 928 All, 285,
(2) (1693) L L. B, 16 All, 8. - (¢) (1900) L L. R., 23 Mad, 598,
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Talewar Singh v. Bahori Singh (1) and Bhajehari Saha Bamikya v. Behary Lal
Basak (2) referred to.

By an award dated the 19th of January, 1904, it was provid-
ed, amongst other things, that one party should pay to the other
the sum of Rs. 350 on or before the 27th of June, 1904. and in
default of such payment being made the party to whom it was due
was entitled to recover the same with interest at the rate of 12
per cent, per annum. The present suit was to recover this sum
of Rs. 850 with interest, as well as other moneys alleged to be due
under the terms of theaward. As regards the sum of Rs. 350 the
eourt of first instance (city Munsif of Gorakhpur) held that its
recovery was barred by article 113 of the first schedule to the
Indian Limitation Act, 1908, and on appeal this finding was
upheld by the additional District Judge, The plaintiff thereupon
appealed tothe High Court.

Mr, M. L. Agarwala, for the appellant.

Munshi Gobind Prasad, for the respondents,

TupeaLL and Picgorr, JJ.—The parties to this suitare mem-
bers of oneand the same family. Onthe 9thof January, 1904, they
executed an agreement by which they submitted various differ-
ences which had arisen between them to the arbitration of one
Phullu Dube and on the 12th of January, 1904, the arbitrator
delivered an award which was signed by the parties in token
of their acceptance. This award contained a number of provi-
sions regarding the family property and the debts due on
the same ; bubt we are now concerned only with one p10V1810n
according to which the defendants (strictly speaking Dudhnath,
father of the first three defendants and grand-father of the
fourth) was bound to pay Rs. 850 to the plaintiffs by the 27th
of June, 1904. In default of such payment it was provided by
the award that the plaintiffs should be entitled to recover
this amount with interest at 12 per eent. per annum. The
suit is one for recovery of this amount with interest, as weil
as for other moneys alleged to be due to the plaintiffs in
consequence of the provisions of the award. The court of
first instance went into the whole question of accounts betweon
the parties and finally decreed the plaintiff Kuldip Dube a sum

(1) (1904) L L. B, 26 All, 607  (2) (1906) 1 L, R., 88 Calo,, 861,
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of Rs. 125-8-0 with proportionate costs and future interest at
6 per cent. per annum on account of certain payments made in
accordance with provisions contained in the award in satisfaction
of certain family debts, but dismissed the claim for Rs. 350
and interest as barred by limitation. The plaintiff appealed,
and there was a cross objection by the defendants regarding an-
other item in the account. The court of first appeal, the learned
Additional Judge of Gorakhpur, affirmed the decision of the first
court, and the plaintiff, Kuldip Dube, comes to this court in
second appeal. His memorandum raises a small question as to
costs, which was not pressed in argument and which will praeti-
cally be disposed of by the order we propo:e to pass as to the
costs of the suit as a whole. The one question for determination
before us is whether the claim for Rs. 350 and interest in accord-
ance with the provisions of the award of the 12th of Janunary,
1904, is or is not barred by limitation. This money was payable
on or before the 27th of June, 1904, and this suit was instituted
" in the court of first instance on the 8th of February 1909. The
contention on behalf of the defendants, which has found favour
in both the courts below, is that the period of limitation appli-
cable is three years, in accordance with article 113 of the second
schedule to the Indian Limitation Act. If the suit can in fact be
regarded as one ‘¢ for specific performance of a contract” within
the meaning of the said article, it should presumably have been
bropght within three years of the date fixed for the payment of
the money, namely, the 27th of June, 1904. On the other hand,
the plaintiff appellant contends before us that the suit is either
governed by article 116 (for compensation for the breach of a
contract in writing registered), or is one falling under article 120
of the same schedule, as being a “ guit for which no period of
limitation is provided elsewhere.” In either case the suit would
fall within a six years’ period of limitation and would be well
within time.

‘We have been referred to a number of cases on the sabject.

In Sukho Bibi v. Ram Sukh Dos (1) and again in Raghubar
Dial v. Madan Mohan Lal (2) it was held, in each case by two
Judges of this court, that a suit for the recovery of a balance of

(1) (1888) I L. B, 5 All, 268, (2) (1898) L L, B, 16 All, 3,
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money due under the terms of an award is virtually a.‘suit for the
specific enforcement of the award, and is therefore subject to the
limitation prescribed by article 113 of the second x_schedule to the
Tndian Limitation Act of 1877. The point was discussed at some
length in the latter of these two judgements, and the dceision
turns upon an express finding that the suit then before the court
was not one for compensation for the breach of a contract. These.
easos were considered by a bench of this eour in Sheo Narain v,
Beni Madho (1). That was a suit for recovery of possession over
immovable property ; the learned Judges held that the mere fact
that such a suit was brought upon a title established by a certain
award would not make it a suit for specific performance. They
did not find it necessary to dissent from the two older rulings of
this court already referred to; bus it is clear that they doubted
them, for they relicd wpon a Madras case—Sornavulli Ammal v,
Muthoyya Sastrigal (2)—in which these rulings arve distinctly
dissented from. A later caseof our own court is that of Z'ale-
war Singh v. Bahori Singh (8). The facts of this case are worth
noting because the ratio decidends is significant, . It appcars
that certain matters in dispute between the parties had been re-
ferred to arbitration, and that the arbitrator delivered an award
in accordance with a compromise entered into by the partics them-
gelves. This award directed, amongst other things, that cach
party should transfer certain immovable property to the other,
and the suit was by one of the partics concerned for recovery of
the property agreed to be conveyed. It was held thab this was a
suit for specific performance of a contract within the meaning of
article 113 of the second schedule of the Indian Limitation Act,
The plaintiff had at the timo of his suit no valid title to the pro-
perty which he claimed ; what he possessed under the terms of the
award was a right to compel the opposite party to give him a
valid title deed by executing a conveyance in his favour. Such
a suit may perhaps be a suit for “specific performance” in the
strictest sense of the words. It does not seem quite clear how far
the learned judges who decided that case relied on the fact that
the award before them was based wpon a compromise entered into

(1) (2901) L L. R, 23 All, 985.  (2) (1900) 1, L. R., 23 Mad., 593,
(8) (1804) I, L. R,, 26 All, 497, .
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by the parties and might therefore be held to partake in a special
gense of the nature of a contract. It would seem, however, that
they accepted the position taken up inthe older rulings of this
court that, by reason of the operation of section 30 of the Specific
Relief Act (Act I of 1877), a suit for the specific performance of
the terms of an award should be regarded as a suit for the specific
performance of a contract within the meaning of article 118 of
the schedule to the Limitation Act. In any casc the principle
underlying the decision is that an award is the outcome of a con-
tract to refer to arbitration and that the Legislature has seen fit to
limit suits for the specific performance of a contract to a period
of three years, even though such contract be in writing registered,
and though a longer period would have been allowed for a suit in
which the plaintiff confined himself to seeking damages for hreach
of the terms of the registered contract. The Calcutta High Court
had occasion to consider the older rulings of this court in the
case of Bhajahari Swha Banikys v. Behary Lal Basak (1). The
remarks of MOOKERJEE, J., at pages 885 and 886 of the repors
are of greab interest. He doubted the correetness of the Allaha-
bad decisions on the ground that there was nothing in section 30
of the Specific Relief Act, which necessarily placed awards on the
same footing as contracts for purposes of limitation ; but he admit-
ted the general principle that ¢ the jurisdiction of the eourt in
enforcing the specific performance of the provisions of an award is
foundéd on the prineiple that the award is the outeome of & contract
to refer to arbitration,” and he did not base his dissent from the
broad proposition laid down in Sukho Bidi v. Ram Sukh Das
entirely on that ground. He pointed out that, when a court
orders the defendant to pay money to the plaintiff which the for-
mer ought to have paid under the terms of an award but had nof
paid, the court is not really enforcing specific performance at all,
but is directing payment of compensation for non-compliance
with the terms of the award.

It seems to us that this remark is peculiarly apposite to the
facts of the case now before us and furnishes the true basis for the
decision of the same. All that section 80 of the Specific Relief
Act lays down is that when the question is one of specific

{1) (1906) I. I R., 38 Calc., 881,
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performance, the conrt has the same powers, and should proeceed
upon the same principles, in the case of an award as in the case of
a contract. The way to consider the question thenis to take the
terms of the award before the court and to sec whether, if these
same terms had been embodied in a contract between the parties,
the suit before the court is or is not one in which specific perfor-
mance of thosc terms is claimed and ought to be decreed. In the
present case the terms were that the defendants should pay the
plaintiff Rs. 350 on or before the 27th of June 1901, The defen-
dants failed to do so, and the plaintiff' claims that, under a fur-
ther provision contained in the document itself, he is entitled to
recover Rs. 350 with interest at 12 per cent. per annum. Had
the same suit been brought with referen:e to a contract in writing
registered which embodied the same terms, no one would have
dreamt of describing the suit as one for specific performance of
the contract, It wonld clearly be a snit for compensation for
breach of contract in a casein which the ponalty for such hreach
was prescribed by the contract itself (vide sections 73 and 74 of
the Indian Contract Act), and it would bo subject to a limitation
period of six years under article 116 of the schedule to the Indian
Limitation Act. We are, therefors, clearly of opinion that the
suit before us is not one for specific performance at all, and that
article 118 of the sehedule to the Indian Limitation Act does not
apply. We do not think that we are precluded from arriving at
this decision by the older rulings of this court to which reference
has been made. In the first place, thuse rulings have been dis-
tinguished, and their authority shaken, by the later rulings of this
court which we have also considered. In the seond place, itis
not necessary for us to determine the broad question whether or
not a suit to enforce the specific performance of the provisions of
an award is a “suit for the specific performance of a contract”’
within the meaning of article 118 aforesaid. In so far as this
proposition appears to be laid down by rulings of this cours,
we leave it undisturbed. We say the suit hefore usis not a suit
for specific performance at all ; and this must be a question to be
determined in each case upon the pleading set forth in the plaint
taken in connection with the terms of the award or other docu-
ment upon which the plaintiff’s suit is based.
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Nor is it necessary for us to determine whether article 116 or
article 120 of the schedule to the Indian ILdimitation Aect governs
this case. If the correet view bethat an agreesment to refer a
matter to arbitration is in effect a contract to do whatever the
avbitrator shall direct, it may be that the suit before usis a suit
for compensation for breach of contract, and is governed by arti-
cle 116 because hased upon a registered instrument. Otherwise,
it is a suit of a nature for which provision is not elsewhers made
and must be referved to the provisions of article 120, In either
case the period of limitation isthe same, and the suit is within
time.

We accordingly seb aside the decrees of both the courts below,
and give the plaintiff a deeree for a further sum of Rs. 543-10-0
in addition to the sum of Rs, 125-8-0 awarded by the fixst court,
The plaintiff will get his costs in this court. In the lower appel-
late court the defendants respondents should bear the costs of
their cross-objections which were dismissed ; otherwise the parties
will pay aud receive costs in both the courts below in proportion
to failure and success. The decree will carry interest at 6 per
cent. per annum from the date of the first court’s decision as
directed in the decree of the said court.

Appeal allowed,

Before Mr. Justice Tudball and Mr. Justice Piggott.
BALIG RAM anp AnoTHER (Praimtirrs) . CHAHA MAL (DEFmnDANT).®
Aot No. IX of 1872 (Indian Contract Aet), section, 212— Principal and agend

e Suit for compensation for loss caused by negligence of agent—Jurisdichion =

Civil Procedure Code (1908), section 20{c).

The plaintiffs who were grain-dealers, ordered the 'defendant, who was a
commisgion agent at Karachi, to purchase some grain for them, The latter did
go, and the plaintiffs sent him some money on account, In accordance with the
direction of the plaintiffs the railway receipt for the goods purchased was sent by
value payable post. By some mischance it d&id not arrive. The defendant
instructed the railway authorities not to deliver the goods till the balance due to
him was paid. The balance was paid by the plaintiffs to the defendant’s agent
at Delhi, The Railway officials at Hathras refused to deliver the goods without
the defendant’s consent and delay occurred. Jn the mmeantime the price of the
particular kind of grain foll and the speculation resulted in » loss fo the

® wirst Appeal No. 7 of 1911 from nn order of H. M. Smith, Additional
Judge of Aligarb, dated the 23rd of Beptember, 1910. i
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