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his death. The trae construction of the section has, in my opin­
ion, been correctly laid down in the note to section 108 in Ameer 
AH and Woodroffe’s edition of the Evidence Act. The learned 
authors say :—

“ The rule is the same whether only seven years or more than seven years 
have elapsed. There is no presumption either as to the time of death ■within 
the period of seven years, or that the person died at conclusion of the period.
* * *■ The only presumption enacted by the section is that the party is dead
at the time of suit, but there is no presumption in any case as to the time of his 
death.”

The weight of authority to which reference has been made by 
the learned Chief Justice is in support of this view, and I  do not 
think that I  can profitably add anything to what he has said. 
I agree in the order jfroposed.

TudbalLj J.— I concur.
By  t h e  G o u e t .— The order of the Court will be that the 

appeal is dismissed with eosbs.
A'p'pml diemiased.
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Before Mr. Justice Banerji and Mr, Justice Figgott.
KHUB OHAND (D e p e n d a n t ) v. HAEMUKH EAI a n d  a n o t h e b  (Pe.aiotii’B'), 
Act No. I X  of 1908 {Indian Limitation Aot) seation 12—Limitation— Tima 

requisite for obtaining co;py—Application for copy made on date the court 
 ̂ closed for annual vacation—Notice posted during vacation-~Gopy reoeiv&& 

after vacation.
Where an application for copies of a judgement and decree was made on the 

day when the court rose for its annual vacation^ it was held that the applicant 
was entitled to the benefit of the whole period of the vacation, notwithstanding 
that the copying department was kept open for some days and a notice posted 
during tha vacation that the applicant’s copies were ready.

T h e  facts of this case were as follows :—
The decision of the first court in a certain case was dated the 

30th of September 1909. The appellant applied for a copy of 
the judgement and decree on the 13th of October, 1909. On the 
latter date the subordinate courts closed for the annual vacation
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* Second Appeal No. 406 of 1910 from a decree of H. M. Smith, Additional 
Judge of Aligarh, dated the 4th of March, 1910, confirming a decree of Banks 
Behari Lai, Additional Subordinate Judge of Aligarh, dated the 80th of Sspteai- 
her, 1909,
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1911 and did not re-open till the 17th of November, 1909. Under the 
special orders of the District Judge the copying department 

Oeajsd continued working during the earlier days of the vacationj and
Habmukh accordingly a notice to the effect that the copy required by the

Rai. appellant was ready, was posted on the notice-board of the court
on the 18th of October, 1909. The copy was actually received by 
the appellant on the 29th of November, 1909, and his petition of 
appeal was presented to the lower appellate courfc on the 1st of 
December, 1909. The District Judge dismissed the appeal aa 
time-barred. The appellant appealed to the High Coarfc urging 
that he was entitled to the benefit of the whole period of the 
vacation, notwithstanding the notice ahove referred to.

Munshi Gulzari Lai, for the appellant.
Mr. Abdul Raoof and Dr. Tej Bahadur Sapru, for the res­

pondents.
Banerji and PiGGOTT, JJ.—This is a defendant’s appeal, and 

the only point for determination is whether the lower appellate 
court was justified in dismissing the appeal presented beforo it by 
the same defendant, on the ground that it was barred by limita­
tion. The decision of the first court in the case was dated the 
30th of September, 1909. This defendant applied for a copy of 
the judgement and decree on the ISfch of October, 1909. On that 
same date the courts below closed for the annual vacation, and 
did not re-open until the 17th of November, 1909. It appears 
that under the special orders of the District Judge the copying 
department continued working during the earlier days of the 
vacation, presumably in order to make up arrears. Under these 
circumstances a notice to the effect that the copy required by the 
defendant, Khub Chand, was ready, was posted on the notice- 
board of the court on the 18th of October, 1909. The copy was 
actually received by Khub Chand on the 29th of JSTovember, 1909, 
and his petition of appeal was presented' to the lower appellate 
court on the 1st of December, 1909. The question we have to 
determine is what is to be considered the period requisite for 
obtaining necessary copies in this case. We have it on the 
affidavit of tha appellant,' which was not controverted, that he 
did not actually receive notice that his copy was ready before 
the date on which the copy was made over to him, namely, t̂he
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29th of November, 1909. We have only to consider, therefore, 
whether he was bound to have taken cognisance of the notice 
posted'on the notice-board of the court on the 18th of Oetoberj 
1909; at a time when the courb was closed on account of the 
annual vacation. We are of opinion that the appellant should 
not be considered bound to have taken cognizance of that notice 
until the date the courts re-opened affcer the vacation, that is, until 
the 17th of November, 1909. W e hold, therefore, that the period 
requisite for obtaining the copy in thii case extended from the 
I3bh of October to the 17th of November, 1909, and if this period 
be excluded under the provisions of section 12 of the Limitation 
Act, the appeal was within time Avhen presented to the lower 
appellate court on the 1st of December, 1909. We, accordingly, 
allow this appeal, set aside the order and decree of the lower 
appellate court and remand the case to that court with directions 
to re-admit the appeal under its original number in the register 
and to dispose of it according to law. Costs here and hitherto 
will abide the event.

Appeal allowed—'Cause remanded.

Before Mr. Justice Tudball and Mr. Justice Piggott.
KULDIP DUBE (Piii.iNTiB-ip) v. M 4,HAUL DUBE a n d  o t h b b s  (D e o t n d a .h ts ) . ’̂  

A w a r d — Act No. 1 0/1877 fSpeciJic Belief Act), section, da—SpeciJio pei'formancs
__Quit to recover money payable under an award—Act No. I X  of 1908 {Indian.
Limitation Act), schedule 1, articles 113, llG , 120—Limitation.

’  By the terms o£ an award it was provided, inter alia, that the (iefeiadants 
should pay to the plaintiS the sum of Es. 350 on or 'before the 27th of June, 
I90i, and in default of such payment the plaintiff could reoorer from, the defend- 
ants Ks. 350 with interest at 12 per oant. per annum. ‘

Held that a suit to reoover on default of paymeut by the stipulated date* 
the' sum ahovenamed -with interest was nofc a suit for spe oific performance of a 
contract, and as such governed by artiolo 113 of the first schedule to the Indian 
iiimitation Act, 1908, but was governed by either article 116 os article 120.

S'lihho Bibi v. Bam Stihh Das (1), Baghubar Dial v. Madm Mohan Lai (2), 
Sheo Narain v. Sent Madho (3), Sornavalli Ammal v. Mutliayya Sastrigal ( i )

* Second A.ppeal No, 146 of 1911 from a deoiea of Gum Prasad Dube, Second 
Additional Judge of Gorakhpur, dated the 21st of Novomher, 1910, eonfirming 
a decree of Lai Gopal Muker j i ,  city Munsif of Gorakhpur, dated the 20th of 
March, 1909.
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