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that the present suit is protected by the proviso at the end of 
clause 3) of section 201 of the Tenancy Act. We, therefore, 
accept this appeal, and setting* a-nde the decrees of both the courts 
below, djcree the plaintiff s claim for a declaration to the extent 
already staied, with costs throughout,

A])'pe(d allowed„
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Bsforc the Hon'ble Mr, S . G. Richanli, CJiief Mr. JitsUoe'Banerji and
Mr. Justice Tu.dball.

BHOLA. NATH, (Plaintiff') v . MUS.OIMvT KISHORI. a h o  ihotebe 
( D e f e n d a n t s ) ,  ®

Givil Procedure Coie (1908), seotioji GO (1 ) o) Execution, of decree -Mortgage-^ 
Agnou,Uariit's hoû se not aj)purtenant to his holding,

Z)z/RrcHAtiDs, 0. J., and TaoSiLL, J , (Bakehjt, 3 ,  dusenfienie) thSih 
section 60 of the Code of Oivil Procedure w.ll not-operoite to bar the sale of a 
iiou^e baiong'ng to an agi'icalfcurist in execution o£ a decree ua a mortgige of the 
same if sush house is aob an appurten'^nce of the mortgagor’ s holding which h.® is 
prohibited by law from morigaging or transferring.

Pd/' B isb e ii, / . —The LegisUtuce ole.icly iu^eadei that no court should sell a 
house belonging to and occupiel by an agriculturist, prov.ded that the house is ot 
tha de-.orlptioa mautioned ia clause oi of the proviso to section 60, Coda of Oivil 
Prooedure, and ifc mikas no difiereace in the powers of tha court, whether,that 
house was mortgagal by the agriculturist for his debt or was not so mortgaged. 
The proviso forbids both attachmant aud sale, that is, where an attaohmeat must

- precede a sile it forbids attachmeut, as well as sale, aad where attaohmeat ia not 
a preliminary step, it forbids sale. Earn Dial v. Narpat Singh (1) referred to. 

The facts of this case were as follows ;™
One Gaya, the deceased husbanl of Musammat Eishori, and 

another person, Jaisukh, mortgaged to the plaintiff a portion of 
a dwelling house for Es. 99, The mortgage was dated the Sth 
Julyy 1909, Gaya died childless. The plaintiff brought this suit? 
against Kishori and Jaisakh for payment of mortgage mon̂ ŷ 
with interest .and in. deEaulb for the sale of the housQ. The 
defendant took up tha pba that the hjuse being an agriculturist’s 
house CO aid not be brought to sale. The Mansif dismissed the 
suit holding the mortgageto be inyalil, but he found that it -had 
b©3n ’ genuinely entered into. The Sabordinate Judge affirmed
' •» Second Appeal No. 1194 of )910 from a decree of Srish Chandra Basu,

Subordinate Judge of Bareilly,, dated the 14th July, 1910, confirming a decree of 
 ̂̂ (Wjjaath-Das,- Mucsif of'Havaii, dated the 4th of April, 1910. ‘ .............

% )  ^ 1 ^ 9 ;  I ;L .  Ro 33 All., iS6.
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the decision, on the ground that an agrieulturisti’s house could not 
be sold, and as six years had expired since date of mortgage, he 
dismissed the suit altogether. The plaintiff appealed to the High 
Court.

Munshi hwar Suran, for the appellant, referred to order 
X X X IV , rules 4 and 5, as governing mortgage suits. Section 
60 of the new Code did not apply to decrees obtained on a mort
gage. Properties exempted therein were only saved from sale 
when attachment was necessary. That group of sections was 
headed ' attachment ’ and only related to sales in execation of 
money decrees. Besides, there was nothing to prevent a tenant 
selling or mortgaging his house of his own accord. Where a 
heading was given to a group of sections, it controlled their 
interpretation; Wilberforce on Interpretation, page 294, I f  a 
tenant could sell the materials of his house he could mortgage 
them; Bkagvandas v. Hatkibhai ,̂1).

Babu Balram Chandra Muherji [for Maulvi Qhulam 
Mujtaba], for the respondents :—

The court should not help the plaintiff to bring the house to 
sale. It would be necessary to hold that section 60 had nothing 
to do with mortgage decrees. The words in the proviso were 
^attachment cr sale,' ‘ sale ’ there included sales after attachment 
or otherwise; Tilcft Ram v. Baohailal (2), RamlDial v. Narpat 
Singh (3).

Munshi Iswar Saran, in reply :—
In the proviso the expression  ̂attachment or sale ’ was gov

erned by the use of the word ‘ such ’ preceding it. I f  the mortgage 
itself were invalid, the mortgagor would not incur any personal 
liability either. Act V of 1908 mainly dealt with procedure, and 
such an Act could not override a substantive right and that by ] 
implication only.

E i c h a e d s ,  C. J.—This appeal arises out of a suit for sale 
on a mortgage. The property consisted of a house, and it has 
been found that the mortgagors to whom the house belonged 
were agriculturists. Both the courts below have dismissed
(1) (1870J I. L. 4 Bom., 25.25. (2) (1909) 6 A. L. (Notes of cases) 107,

(3) (1909) I. L. B., 83 AU 136.



the suifc on the strength of section 6 0  of the Code of Civil Proce- ig f j
dure.
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It is to be borne in mind that it is nob found that the house v.

in question was an appurtenance of a tenancy which the tenant Eishobi. 
was- incapable o f mortgaging or transferring, Tais is a very sieh^s CJ 
important matter, because the question might be very different if 
the mortgage had been a mortgage of the house of an occupancy 
tenant ’which was found to be appurtenant to tlie holding. The 
sole question for us to decide is whether or not having regard 
to the provisions 'of section 60 of the Code of Civil Proce
dure the courts below were correct in dismissing the plaintiff’s 
suit.

Section 60 (1) is as follows:— “ The following property is 
liable to attachment and sale in execution of a decree  ̂ namely, 
lands, houses * * Provided that the following particulars
shall not be liable to such attachment or sale, namely •

(a) The necessary wearing appare], cooking vessels, beds 
and bedding of the judgement-debtor, his wife and children, and 
such personal ornaments, as in accordance with religious usage, 
cannot be parted with by any woman;

“ (b) tools of artizans, and where the judgeinent-debtor is an 
agriculturist, his implements o f husbandry and such cattle and 
seed grain as may, in the opinion of tbe court, be necessary to 
enable him to earn his livelihood as such, and such portion of 
agricultural produce or of any class of agricultural produce as 
may have bean, declared to be free from liability under the pro
visions of the next following section ; ■

‘[(e) bouses and other buildings (with t’je  materials and the ■ 
sites thereof and the land immediately appurtenant thereto and. 
necessary for their enjoyment) balonging to an agriculturist-^and 
occupied by him.’ ’ ■

The argument on behalf of the respondents is that by virtue 
of the proviso the house of the defendants cannot be sold  ̂and 
that inasmuch as the house cannot be sold in execution of the 
decree, no mortgage decree ought to be made,
' On the other hand the appellant argues that section 60 does 

not a p p l y  to mortgage decrees at all, that it deals entirely with 
atfcaolimeiat and sale in respect of simple m4ney-decrees.



1911 In my judgemeni) the decision of the coui’ts below were ineor'r
recfc. Fri,md facie a man is entitled to mortgage his property if 

"  ho pleases; and if he can make a valid mortgage, the mortgagee 
KiWbl'^ is entitled to a mortgage decree entitling him to sell fchs propsrty.

aspect in which the decree of the court below can be 
supported is on the ground that the proviso to section 60 by 
implication enacts that the mortgage of a house of an agricultur
ist is illegal. Such a contention in my opinion cannot be 
sustained. The Coda of Civil Procedure is an Act w'hioh deals 
entirely with matters of procedure ; and primd facte it is very 
improbable that the Legislature intended to deal with matters of 
substantive law. Where it was considered necessary for the 
protection of certain classes of tenants that their powers o f trans
fer should be restricted, the Legislature by express provisions in 
the Tenancy Act has so enacted. It seems to me also that it 
would be a very strained construction to give to section 60 to 
bold that it applied to the execution of mortgage decrees. The 
section itself is headed attachment.”  In the case of mortgage 
decrees no attachment is necessary aad in practice no attachment 
is ever made. The section begins The following property is 
liable to attachment and sale in execution of a decree.’  ̂ It seems 
quite clear that these words only apply to simple money decrees. 
Then follows the pi oviso, where it is tiue that the wor s are not 

attachment and sale/’ but “  attachment or sale.”  It must, 
however, be remembered that the proviso is a proviso to secuion 
60j clause 1, which daals with simple money decrees. The words 

such attachment or sale ”  also appear in the proviso, clearly 
showing that the j>roviso relates to what immediately precedes. 
It is at'gued that the word or ”  appearing in the proviso, instead 
of the word “ and necessarily shows that the section relates to. 
mortgage decrees. I  do not agree with this argument. There 
are cases of simple money decrees in which it is not necessary 
that there should be an attachment, namely, when there has been 
already an attachment prior to judgement or on foot of another, 
decree. Furthermore, in the explanation t,;e very same words 

attachment or sale ”  appear, where it is quite clear that refer
ence is being made to the execution of a simple money decree .o t 
a particular nature  ̂ namely, a simple money decree for rent,

25 THE mslAlT- LAW RBPOETS, [ VOL.- XXXIV-.
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In: my opinion we would not be justified in holding that it 'was 
intended by the proviso to section 60 to render the sale or mort- 
ga«;e of the hmse of an agiicultuvist ills.î al. I f  it was not so 
infcendedj the mortgagor was entided to raorfgage his house, and 
the mortgagee, under the provisions of order X X X I V, rules 4 and 
5j was entitled to a decree for sale, and I think that he would be 
entitled to esecute this deerea for sale iio'jwithstandlng the provi
sions of section GO (Ij (c) of the Code of Civil Procedure. I  
would allow the appeal.

B a x e e j i ,  3 .—I  regret I  cannot agree with the learned Chief 
Justice. I  see no reason to alter the opinion I  expressed in my 
judgement in the ease of Bam Ifial v. JŜ arp it Singh (1), decided 
by the late Chief Jastice and myself, and subsequently followed 
by mo in Gulzari Lai v. Bltikari (2). The court below must be 
taken to have found that the house ŵ hich the plaintiff seeks to 
bring to sale is a house belonging to ati agriculturist and occupi
ed by him within the meaning of clause (*) of the proviso to 
section 60 (1) of the Code of Civil Procedure. If the Legislature 
forbids the sale of such a house, a court canrot by its deci ee 
order that a house of that description should be sold. In my 
opinion the law forbids the sale of such a house. Section 51 (/>) 
provides that a court may order execution of a decree by attach
ment and sale, or by sale wit'iout attachment of any property. 
Section 60 of the Code specifies the diflereut classes of property 
which are liable to attachment where attachment is necessary, 
and to sale. The proviso to the section is to the effect lhab ' 
certain particulars, among which are houses and other buildings 
belonging to and occupied by an agriculturist, shall not be liable 
to attachment or sale. At the commencement of the section the 
word “ and ”  is used and in the proviso we find the word or.” 
The proviso, as I  understand it, forbids both attachment and sale, 
that is to say, where aa attachment must precede a sale, it forbids 
attachment as well as sale, and where it is not necessary that an 
attachment should be a preliminary step^to a sale, it forbids sale. 
Therefore^ in my opinion, section 60 and the proviso to it take 
away from the court the power to order a sale of property of the 
deseription;mentioned in the proviso.

m  fl809) L L. il . 88 ilLJae. caj S X M  mheu oi Oasss, ss; •
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The oliject of the Legislature is manifest. That object is that 
certain classes of debtors should be protected against their own 
improvidence. There can be no doubt that in the case of a 
simple decree for money the dwelling house occupied by an agri
culturist cannot be sold. The policy of the law is that he should 
not be deprived of his place of residence by a process of court. 
I  fail to seo why, if an uusecured creditor of the agriculturist 
cannot proceed against the debtor’s dwelling House, a secured 
creditor should be allowed to do so. The policy of the law 
equally applies to both the cases. In my opinion the Legislature 
clearly intended tha*} no court should sell a house belonging to 
and occupied by an agriculturist provided that the house is of the 
description mentioned in clause (c) of the proviso to section 60, 
and it makes no difference in the powers of the court whether 
that house was mortgaged by the agriculturist; for his debt or was 
not so mortgaged. I think that the use of the disjunctive “ or ”  
in the proviso is very significant, and that it leaves no room for 
doubt as to the intention of the Legislature. The Code of Civil 
Procedure no doubt lays down the procedure to be followed in the 
case of attachments or sales. One of the rules on the subject is 
that the dwelling-house of an agriculturist should not be sold, 
and that rule a court is bound to follow. To hold that such a house 
can in some cases be sold will be departing from the prescribed 
procedure and defeating the policy of the law. For these reasons 
I  am of opinion that, as the court cannot order a sale of property 
of the description in question, it cannot make a decree directing 
such sale and the decision of the courts below is right. I  would 
dismiss the appeal.

T u d b a l l ,  J.— I am in full agreement with the learned Chief 
Justice and have practically nothing to add to what he has said. 
Presuming that the agriculturist in the eircumstanc3s of the 
present ease has a legal right to sell or mortgage his house, it not 
being appurtenant to a class of holding which is non-transferable 
according to law, I  fail to see how in justice, equity, or good 
conscience^ a court can refuse to grant to the mortgagee a decree 
for sale. It seems to me as clear as possible that section 60 of 
the Code of Civil Procedure does aot  ̂ and was neveir intended to 
apply to the case of-a mortgage decree, for the execution of which
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provision is made elsewhere than in that section. It seems to 
me to be going much too far to hold that section 60 of the Civil 
Procedure Code destroys the right of a man to make a mortgage 
of his property ; for it practically amounts to that to say that his 
mortgagee is not entitled to a decree for sale on the basis of a 
mortgage which would otherwise be perfectly legal and valid. I  
think stress must be placed upon the fact that in the present case 
there is nothing to show that the house in question is appurtenant 
to the mortgagor’s holding, or to show what the nature of that 
holding is. I say this by reason of the decision in Ham Dial v, 
Narpat Singh (1). That case was decided upon two grounds. 
With one I fully agree ; but the other is the subject cf discussion 
in this present case and I cannot accept it. For these reasons I 
would admit the appeal.

B y  t h e  C o u r t .— The order of the Court is that the appeal 
be allowed, the decrees of both the courts below he set aside and 
the case remanded to the court of first instance, through the lower 
appellate courb̂  with directions to re-admit it in its original 
number in the register and determine it according to law. The 
parties will abide their own costs in this court. Other costs will 
follow the event.

Appeal allowed,
(1) (1909) I. L. B., 33 All., 136.
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