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+unusual procedure. He might therefore very well have been

able to remember whether or not he administered an oath to each
witness. Having regard to the care with which he seems to have
tried the case, I do not think it at all likely that he, a magistrate’
of the first class, would omit to administer the oath before record-
ing a witness’s deposition, I would also refer the learned Judge
to section 18 of the Indian Oaths Act.

The third ground is that the finding of the small packet of
cocaine is most suspicious. This isa question of fact, and after
examining the record carefully I-am not in agreement with the

.learned Sessions Judge.

The fourth ground taken is that the search was not conducted
in accordance with law. This is based on the finding that one of
the search witnesses remained outside the shop while the other
stood at the threshold while the search was being condacted: « Isee
nothing improper in this, having regard to section 103 of the Code
of Criminal Procedure. The shop apparently was quite a small
wone -and I have no doubt that the witnessescould see perfectly well
what ‘was going on, in fact perhaps better than if they had gone
inside. In my opinion the trial was properly conducted and the
aonclusion -arrived at by the Magistrate was right, I decline to
interfere, Let the record be returned, : .
‘ Record retwrned,

'FULL BENCH,

Before Sir Henwy Richards, Kuight, Chief Justice, Mr. Justice Sir Pramada
" Charan Banerji and M. Justice Tudball,
~ NAND RAM (Dnerxpant) v. CHOTE LAL AxD ANTHER (PriINrirws)¥ -
Het (Looal) No, Iof 1900 (Uniied Provinces Municipalities Act), section 187

AL)(B) =~Municipal elestion~ Rules framed by the Local Government for
. _ragulation of elections—Validity of rules—Pebition against successful

condidate—Appeal.

Held (1) that the provisions of scction 187 of the United Provinees
Municipalities Act which gave power to the Local Government to muke rules
# generslly fur regulating all oleetions mnder the Aot, ' were wide enongh to
inciude rules for the filing and decision of election petitions; and (2) that no
o p

#Becond Appesl No. 242 of 1913, from a decres of F, 8, Tabor, District
Judge of-Shahjihenput, dated the 13th of February 1918, confirming & decree of
Priys Nath Ghose, Munsif of Shahjahanpur, dated the 16th of Beptember, - 1912,
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B'Ppéal“liesvfrom‘ the order of & # sompetent aourt " pasted on sn aldation petition-
under rule 48 of the rules framed by the Liooal Government under gsetion: 187

{1), olause (k) of the Aot. Ehumni Lalv. Raghurandan® Prasad (1) followed, -

Sundar Lal v. Muhammad Foig (2) approved,

Ta1s was a petition asking for a declaration that the election of
one Babu Nand Ram to the Municipal Board of Shahjahanpur was -

invalid. The Munsif before whomthe petition was filed declared the
election to be invalid. The defendant preferred an appeal to the
District Judge, who held that no appeal lay from the Munsif's
order and dismissed the appeal. The defendant thereupon
appealed to the High Court. The case came up before the
the Hon’ble Chief Justice and Mr. Justice Tudhall who? made the

following orders and referred the case to a Full Bench.

Riomanng, O, J.~This appeal arises out of a municipal elaction peﬁxtxon.
The patition eame hefors the Munsif of Shahjshanpur, who declared the election
fobe fnvalid. Anappeal was preferred to the leaxned District Judge, who Held
that no appeal lay and dismissed the appeal on this ground.

Under seotion 187 of the Municipalities Aok, I of 1900, the Liocal Govern-
ment have power to make rules in the mamner therein presoribed for various
mabbers connested with munioipal elections. Clause (%) is ag followai—
“Generally for regulating all elections under this Act”* In purswance of the

_ powers conferred or supposed fo have besn copferred’ under the seotion, the
Tio#al Government made the following rule :—« Thevalidity of an election made
in accordance with these rules shall not be guestioned except by petition
pregented fo a oompetent court within ffteen days after the day upon which
the elaction wag held by a person or persons enrolled in the Municipal electoral
oIl When the draft rules were published the words were «presented to &'
Distriob Magistrate® instead of **to a competent cowrt:* The question;
therefors befors us is-whether, assuming the rile fo hays been duly made under
raotion 187 of the Munieipalities Aot, an appeal lies. In the esse of Khumnf
Lal v. Baghunandan Prasad {1) & Boneh of this Court held that.no

“appeal lay in a munieipal election potition. It i3 quite obvious thatifsw

- appeal does lie, there oan be in all municipal election cases at least one appeal,
anl in all oases where the petitioner goesin the first instance to the Muneif
there-can be two appeals, Inalmost all cages this wounld mean that the parlies

' yould be involyed and the time of the court taken up in move orless usclsss
litigation, beoauge by the time the matter was finally decided the term of the
olection might easily have expired, Great confusion might alio arise having
regard to the provisions of Rule 42 and Rule 43. It seems to me that, whatever
our deoigion on the guestion raised in the present appeal oughl io be, tha.
“Government ought to serlously consider an amendmsnt to Rule43; by laying
- down in clear language “the tribunal intended to fry election petitions and
proscribing suoh rights of appeal, if any, as are infended fo be given. I féa],

(1) (1918) LL. B, 85 AIL460.  (2) (1915) 16 Oudh Cases, 36..
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howaver, thab our decision mpon the present gquestion might possibly deside
important questipns of principle arising perhaps under fotally different
ciroumstances, I thevefors think that tho present appeal ought to be referred
10 & larger Benoh,

ToosaLn, §~L fully agres with the learned Chief Justice that the case does
involye certain questions of prinoipla which are of considerable importance and
adecision on the point byla larger Benoh is a nocessity in the cage. I therefors
agres in the order proposed.

The case coming on before the full Bench.

Babu Purushotfum Das Taundan (with whom Dr. Saiish
Chamdra Banerji), for the appellant, contended that, even if there
were no rules framed by the Government in that behalf, under
the common law a sult would lie to set aside an election,
and wherever a suit was allowed there was an appeal allowed
also under the rules of procedure preseribed for the Civil Courts,
The rules made by the Government, in regard to elections, which
took away a right of appeal, militated against the common law
and were therefore ultra vires. Section 187 of the Municipalities
Aet conferred powers on the Government to frame rules for the
conduct of elections only up to the election stage and not beyond |
that. There was no statutory provision faking away the
jurisdietion of the Civil Court. Every election petition was in
effect a sult. A decres had been passed against the appellant
and there must be some remedy provided to sebibaside. Assuming
that the rules were not wulire vires, there was an appeal allowed
from the decres made by the Munsif. The Civil Procedure Code
allowed an appeal from every decree and the order passed by the
first court was in the nature of a decree. The court that exercised
jurisdiction in such cases was a Civil Court. The Munsif was a
Civil Court and a competent court. The word petition bad been
used in the rules, bub no difference between a suit and petition
appeared to have been infended. What was to be taken into
consideration was the nature of the velief claimed and not
merely the words used. The order of the Munsif was a final
adjudication and was therefore a decree. Against a decree an
appeal was allowed. The object of Rule 42 was to cut short the
periGd of limitation and not to make any difference between a

. suitand & petition.

Munshi Gobind Prasad (with him Munshi Laah/m Narain)
was not hieard in reply. '



YOL, xxx7,] ALTAHABAD SERIES, 581

Ricmarps, C.J., Bangryr and Topsatt, J. J. :—This appeal
arises out of an election for the municipality of Shahjahanpur, It
appears that Liala Nand Ram was a candidate for election and
was declared duly elested. Chote Lal and Lachmi Narain
presented a petition, under rule 42 of the election rules framed
by the Local Government, in the Munsif's court. The result of
the petition was that the election of Lala Nand Ram was declared
void, Nand Ram, thereupon, presented an appeal to the Districh
Judge. The District Judge held that he had no jurisdiction and
dismissed the appeal. Nand Ram has now appealed to this Court,

It is argued on his behalf, first, that the rules framed by the
Local Government are ultra wvires; and, secondly, that even if
these rules are valid, the order of the Munsif was a “decree”
from which an appeal lay to the District Judge. Section 187 of
the Municipalities Act, I of 1900, provides that the Local
Government may frame forms for any proceeding of a * Board for
which it considers that a form should be provided and may after
previous publication make rules consistent with the Act and
applicable to all Municipalities.” Clause (h) provides for the
. making-of Fulds @ gensrally for regulating all elections under the
Act” The contention of Nand Ram s that the powers of the
Government are confined to making rules regulating matters up
to election, bub that for matters arising after the election there is
no power conferred by the Act upon the Local Government to
make rules. In our opinion, although the clause fs not véry
happily expressed, the words used are wide enough to permit of
the Local Government framing rules connected with elections,
whether bafore or affier the counting of votes and declaration of the
poll, and that it was within the powar of the Government to frame
rules providing for the decision of questions relating to the validity
of municipal elections. In pursuance of the powers conferred by
section 187 the Local Government fromed the following rule :—
“The validity of an election made in aseordancs with these rules
shall not be questioned except by a petition presented to a
~competent court, within fifteen days after the day on which the
election was held, by a person or persons enrolled in the municipal
election roll” Clause (2) of this rule is as follows:~*If the
election be declared void, the]person whoge election was questioned
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shall, as from the date of the "decision of the court- trying the
petition, vacate his office as member of the Board, and shall, if
the court which tried the petition so direct, be disqualified for
any period not exceeding five years from being elected as member
of the Board.” This rule is very vague and unsatisfactory. To
refer the’ parties to a “competent court,” without giving any
definition of that tribunal, was certainly calculated to create great
confusion and uncertainty, as also was the omission to provide
oxprassly that'the decision of the tribunal should be final. We
ate glad to say that the Government contemplate an alteration
of the rules, which in our opinion is very much needed, Qiving
the best construction we can to this ruls, we consider that it was
intended to provide that the validity of municipal elections should
only be tested by an election petition presented to one tribunal,
and that the decision of that tribunal should be final. The samé
view has been taken by a Bench of this Court in the case of
Ehunmi Lol v. Raghunandan Prased (1). The Second Addi-
tional Judieial Commissioner of Oudh took a similar view in the
case of Sundar Lal v. Muhammad Faig (2). If this view be
correct (and on the whole we think it is) then the decision of the
Munsif was final and o appeal lay to the lower appellate court, -
and the appeal was properly dismissed. We dismiss the appeal.
Wo direct the parties to bear their own costs.
‘ Appeal dismissed.

Bafore Sir Henry Richards, Enight, Chief Justice, Mr, Justice Sir Pramada
" Charan Banerji and: My, Justics Tudball,
BURANJAN SINGH Axp AnorsER (Prarsmiers) o. RAM BAHAL LAL
AND oraERsS (DRFERDANTS).*
Ow'd Procadure Code (1908), sections 2,104,148—Pre-emplion—Decres i pre
emption suit fizing time for poyment—Order extending time—Appeciem

% Decreg M= Order, "

Held that seotion 148 of the Codo of Civil Procedure {1908) does net entitls
the court to extond the timo fized by the decree for payment of the purchase..
mongy,in pre-emption cases,

Held algo, that an order made under seotion 148 of the Coda of Civil proce- -
dure {1908) ig not a deorea within the moaning of section 2 of the Code, nor is it
appealatle as an order under sestion 104, Bakima v. Nepal Rai (3) dastmgmshad

 Appeal No, 27 of 1913 under section 10 of the Letters Patent,
{t) (1913) L L. R, 33 AlL;, 450. (2) (1912) 16:Qudk Uases, 36.
(3) (1892):1, Ly R 14 Alli. 520,



