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Mortgage—Merest—Cofistructiofi of ^ ^ u m n t—Moriffage hy (mdiihnal saU 
with m  provision for post diem Ifiteresi—Post diem interest not allowed,
A mortgage executed in 1869 provided fo* tlie payment of tie  sum of Bs, SOO 

witli interest at Es, 1-8 pec cenfe. per mensem in one lump sum upon a certain 
specified date four years from tlie date of the mortgage. I t farther provided 
that, if the money was not paid upon that date, the property mortgaged should 
heoome the atsolute property o5 the mortgagee, Theia was Eo stipulation of any 
Mnd as to the payment of interest after the data fixed.

E M  that the mortgagee was not entitled to •^ost d im  interest. Mathura 
Dds ?. Baja Wanndar Bahadur (1) distinguished. Qudri Zoer v. Bhuhaneswari 
Ooomar Singh (2) and Moti 8%‘n^'h v. Bamohari Singh (3) followed.

Th e  faots of tliis case were as follows 
Dfaaram Singh and Sundar SiDgh, the predecessors in title of 

defendants, executed a mortgage by conditional sale in faYonr 
of Towri Singh, the ancestor of the plaintiffs, on the 9th of March, 
1869. The mortgage purported to have been executed to pay 
off a prior mortgage of the 14th of January, 1864, in favour of one 
Pem Singh, The defendants pleaded payment and absence of legal 
necessity to make the mortgage, but both the pleas were decided 
against them. The Subordinate Judge decreed the suit, giving six 
months’ time to the defendants to redeem. Interest was to be 
calculated up to six months from the date of decree. The District 
Judge, however, modified the decree only allowing interest for 
four years from the date of the bond.

The terms of the bond were as below!—■
“ In order to pay ofl a previous mortgage deed I have borrowed Es. 800 from 

the inortgagee and hypothecated the share of which I  am the owner as security.
I  will repay and liquidate the loan with interest at 1>8 per mensem in one lump 
sum within four years. If I fail to do this, after the expiration of the appointed 
period, the Kypotheoated property may lie foreclosed and sold outright. ”

The learned Judge held that the intention of the parties was 
that no interest was to be paid after four years from the date of 
the bond. The plaintiffs appealed to the High Court.

* Second Appeal No, 174 of 1913 from a decree of B. 0. AHen, District 
Judge of Mainpuri, dated the 14th of August, 1912, modifying a decree of Pratap 
Singhj Additional Subordinate Jadgo of Mainpuri, dated the 20th of January, 
1912,

(1) (1696) I. L. S., 19 All, 89. |S) (1891)̂ 1. L. 19 Calc., 19,
(3) (189T)LL.E.,2itCal0.,60p,
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Babu B itd  Prasad Qhose, for the a p p e l l a n t 1913 
The relation of mortgagor and mortgagee subsists so long- as balwaot 

the mortgage is not foreclosed, and so long as that relation subsists 
interest is payable. The interest ig a charge upon the property, Gayan 
In all cases of redemption interest runs up to the date of pafment 
and in cases of foreclosure up to the date the property is foreclosed,
Mathwra Das i .  B aja  N arindar Bahadur (1), Ondri Koer v. 
BJiuhaneswan Goomar Singh  (2 ). The case of BiJcramjit 

T&wari v. Burga B y a l Tewari (S) is against me, but that does 
not lay down the correct law. In fact a subsequent case, Moti 

Singh v. Bam ohari Singh (4i), does not follow that case. Eren 
though the courts are not bound to allow the stipulated rate of 
interest, they have inherent power to allow interest under the ■
Interest Act. In this case such a power should be exercised. Order 
X X S IV , rule 2 , of the Code of Civil Procedure also contemplates 
that interest should be allowed up to the date of redemption.

The Hon’ble Dr. Sundar L ai (with him The Hon’ble Mr.
A hdul Maoof), for the respondents

The question is whether interest is payable on this mortgage.
The question of intention is material. The intention was that the 
property was to be absolutely eonveyed if principal and interest was 
not paid by the end of four years. This is no contract for payment 
of any interest after four years, at the end of which period the 
property was to become the property of the mortgagee and the debt 
wiped off. The contract of mortgage contemplated that the debt will 
be extinguished either by payment or by transfer of property in 
lieu thereof, at the end of the term. The payment of interest 
diem  was not contemplated- The mortgage in question is the 
creation of a contract and in the absence of a stipulation in the 
mortgage the interest post diem  (eyen if it were payable by way 
of compensation or under the proTisions of Act XXXII of 1839 
(Interest Act), could not be made a charge upon the propeity.
There is no statutory provision creating such a charge f o t 'm j  

interest payable as compensation, j, •,,
E ichards, 0. J. and Piggott, J This appeal arisek out of a 

suit for foredlosure. The mortgage is a very old one, being dated 
the 9th of March, 1869. The mortgage provided for the payment

(1) (1896) I. L. R., 19 ill, 39. (3) (1803) I. L. B., 21 Galo., 374.
(2) (1891) 1. L. S., 1̂9 0̂ 1o„ 19. (4) (1S97) I  24 Galo. 699.
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1913 of the sum of Es. SOO with interest at 1 - 8  per cent, per mensem, 
in one lump sum upon a certain specified date, four years from the 

SisQH of tte mortgage. It tlien provided that if the money was not
Gayas' paid on that date the propei'ty should be the absolute property of
Sikgk. mortgagee. There was no stipulation of any kind for the

payment of interest after the date fixed; and the morfcgage, as 
mentioned above, was made before the passing of the Transfer of 
Property Act. Numerous defences were raised in the courts 
below.

The court of first instance gave a decree for foreclosure as­
certaining the interest at the sum of Bs. 3,178-4-7 together with 
the. Es. SOD for principal, and provided that if payment was not 
made on the 20th day of July, 1912, the defendants should be 
absolutely debarred from all right to redeem the mortgaged 
property.

The lower appellate court modified the decree of the court
■ below to this extent that it ascertained the amount due as being 

Rs. 300 principal together with interest at 1-8 per cent, per 
mensem for four years, that is to say, Rs. 300 for principal, and 
Es. 216 for interest making a total of Es. 516. Six months were 
allowed for payment, during which period of six months interest 
at the rate of 6  per cent, per annum should run.

The plaintiffs come here in second appeal contending that the 
decree of the court of first instance was correct and that the 
interest should have been allowed at the contractual rate during 
the whole period up to the time fixed for payment. In the course 
of the argument the learned vakil on behalf of the appellants 
contended that, even if he was not allowed the contractual rate of 
interest he should be allowed some rate of interest under the 
provisions of the Interest Act.

The main proposition of the appellants is that in all cases of 
. mortgage by conditional sale, interest at the contractual rate runs 

up to the time fixed for payment and that this is the necessary 
(xjnsequenco, of the relationship of mortgagor and mortgagee 

. whether the pr.yrnont in̂ .ore:;.t is or is not provided for by the deed.
: The question is, by no means free from difficulty. In, the case of 

Qudn Koer v. BhuhawswaH OooTmr Singh (1 ) it was held,undff 
(1) (189l)LI.,B.,19 0ak,19,
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circumstances whicii we cannot distmguish from the present, that 1 9 1 3

post diem  interest was not recoverable. This case was referred baî waiw
to and approved by the majority of the Court in the Full Bench Siksh 
ruling of M oti Singh v. Bam ohari Singh (1 ), The question Gayah
of post diem  interest came before their Lordships of the SisaE.
Privy Council in the case of Mathura Das v. B a ja  N arinda r

Bahadur (2). In that case ( which was one of a simple mortgage)
this High Court had refused to allow post diem  interest. This 
decision was overruled by their Lordships of the Priyy Council; 
but a perusal of the judgement shows that their Lordships based 
their judgement on the particular terms of the mortgage deed and 
in particular upon a covenant in that deed which provided that the 
mortgagor would not transfer the mortgaged property until the full 
principal and interest had been paid. The stipulation in that deed 
upon which their Lordships relied are entirely absent from the 
mortgage in the present case. Under these circumstances, we see 
no sufficient reason to interfere with the decision of the court 
below.

With regard to the point that interest should be allowed under 
the Interest Act, it seems extremely doubtful, having regard 
to the time which has elapsed since the deed was entered into, 
whether any interest could be reasonable under that Act, but in 
any event we do not think that the sum which could be awarded 
under that Act -would be a charge on the property. In the pre­
sent case, the duty of the court is to ascertain what sum is now 
charged on the property for principal and interest.

Under these circumstances, we think that the decision of the 
court below was correct, and we accordingly dismiss the appeal 
with costs. The time for payment is enlarged so as to run for 
four months from the date of this decree. Simple interest at 6  

per cent, per annum will continue to run as decreed by the court 
below. The decree will not issue until the appellant or respondent 
has made good the deficiency.

A p p e d  dis'mssed,
(l89f)I.Ii.B.,240alo.,699, (2) (1895) I. L. 19 All., 39.
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