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Bafora My, Justice Ryves and Mr. Justios Piggot, July, 34,

PEMA (Dzrexpixr) v, JAS KUNWAR (Prawores)$
A¢t (Local) No, IIT of 1901 (United Provinces Land Revenue Act), seotions 107
and 111—Partition—dJoint Hindu family—Hindu widow—Claim for parti-
tion by widow in possession in lew of maintenance merely, though recorded,
golatii caush, as a co-sharer.

Held that the widow of a member of a joint Hindu family who is in posses-
sion of & portion of the family property under & family arrangsment,in leu of
maintenance merely, is not & co-sharer and cannot in virtue of such "possesgion
enfores a elaim for partition of the share of which she is so in possession, even
though her name may bs recorded solatii causd as & co-sharer. Kaslashi Kuarv,
Badri Prased {1), Bhoop Singh v. Phool Kower (2) and Jhunna Ruar v,
Chain Sukk (8) followed. Bhupal Singh v. Mohan Singh (4) referred to,
Habibeudloh v, Musammat Euslidmba (5} distinguished,

Tug facts of the case were as follows:— ‘

Mohan Singh, the ancestor of the parties, was the owner of the
property in dispute. He died about thirty or thirty-five years ago,
He had three sons, Prem Singh, Gaila Singh and Pema. Prem
Singh died during the life-time of Moban Singh, leaving him survi-
ving his widow, the plaintiff; Gaila Singh died shortly after Mohan
Singh’s death. On the death of Mohan Singh, his property was
recorded inthe khewat in the names of the aforesaid Gaila, Musam-
mat Jas Kunwar the plaintiff, and Pema the objector. On the
strength of the entry of her name in the khewat, the plaintiff appli-
ed to the Revenue Court for imperfect partition of her share,
Pema and the sons and representatives of Gaila, the deceased
brother, objected, saying that the name of the plaintiff was entered
by way of consolation, that she was allowed to realize the rents and
profits of the particular share in lieu of maintenarce allowance, and
that she could not have the share partitioned. The Revenue Court
disallowed the objections of the defendants, but held that the pro-
perty in dispute was given to the plaintiff for her support. On
appeal, the Distriet Judge confirmed the decree of the Revenue
Court on {Le ground that the plaintiff, being a recorded co-sh n‘er

# Second Appeal No, 164 of 1918, from a decree of L. .Tohnston, Disiriob
Judge of Meernt, dated the 4th of October, 1912, confirming a decree of
Muhammad Ghafur Khan, Assxsta-nﬁ Coﬂector, First Class, of Meerut, daued the
30th of July. 1012,

(1) 8. A XWo. 844 of 1918, demded " (3) {1881) I L. R., 8 All, 400,
1%tk July, 1918,
(8) (1867) N. W. P, H. C. Rep,, 868, - (4); (1897) L L, R, 19 A1, 24,
(6)E{29086) 8 A, L, 7., 481,
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could claim partition. But he also came to the conclusion that the
plaintiff was allowed her husband’s ghare, on the death of Mohan
Singh, in lieu of maintenance and by way of consolation. The
defendant appealed to the High Court,

Babu Sarat Chandra Chaudhri (for Dr. Satish Chandro
Bamerjs), for the appellant :—

The finding of the lower appellate court is that the respondent
is in possession in lieu of maintenance and by way of consolation,
It is submitted that such possession is not enough to entitle her to
claim partition under section 107 of the Land Revenue Act. She
must not only be ¢ recorded, but she must be a co-sharer. By the
term* co-sharer’ the Legislatare intends a ¢ person’ who has
absolute control over the share in his or her possession. The
respondent in this case is in possession on sufferance, the true
owner being the appellant, She is not a co-sharer ; Bhoop Singh v,
Phool Eower (1), The applicant’s position differs from that of
a Hindu widow in possession of her hushand’s separate share,
Such a- widow can claim partition because she represents the estate
fully and whatever may be the effect of an alienation made by her
after her death, there is none to dispute it as long as she is alive,

[Munshi Parmeshwar Dayal for the respondent, referred to
Jhunne Euar v, Chain Sukh (2).]

It is also true that the applicant could maintain a suit for. the
profits of the share recorded in her name, but that is because of the
presumption, which is irrebuttable, created by the provisions
of section 201 of the Tenancy Act. No such presumption can be-

_imported into the Land Revenue Act, In fach under section 111,

the courts are not precluded from inquiring into the question of-
proprietary title. If she has difficulty in collecting the profits,
she may resort to the Civil Court and get her maintenance allow- -
ence fixed and declared a charge upon the estate. But- she cannot
by her act bring about a change in the character of the family
property. Au application for partition under the Land Revenue -
Act, when objected to, becomes a suit in the Civil Court, and it has~
been held that a widow in possession in lieu of maintenance cannot
sue for partition ; Kathaperumal v. Venkabas (3),. Sundar v
Parbati (4).

(1) (1887) N.-W. P, H, C. Rep., 368.8 (3) (1880) I L. B., 2 Mad,, 194;
() (88 1 L, B, 340,400, - (4) (1689) L L R, 12 ALL, 1,
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In one case also the Privy Council allowed widows, who were

jointly in possession, to enter info a partition, but that case was .=

decided upon the principle of the well-known case of Asher v.
Whitlock, (1) that possessory title was good as against the' whole
world except the true owner. Here the true owner has appeared
to oppose the application, and as against him the prayer for parti-
tion cannot be allowed. There are a series of rulings which go to
show that a Hindu widow in the position of the respondent is not a
co-sharer so as to put forward a claim for pre-emption; Bhupal
Simgh v. Mohan Singh (2), Phopi Raan v. Rukmin Kuar (3).

It is therefore submitted that the respondent is out of court.

Munshi Parmeshwar Dayal (for the Hon'ble Dr. Tej Bakadur
Sapruw), for the respondent :—

The question which has to be decided in this case is whether a
Hindu widow who is placed in possession of her hushand’s share,
in lieu of maintenance, is entitled to claim partition under the Land
Revenue Act. A partition under that Act is different in effect
from a partition by a Civil Court of joint property, under the
Hindu Law. The former does not necessarily break the joinb
character of the family, whereas the only object of the Ia.tter 18 the
separation of the family property and dissolution of the joint

family. The members of the family would be as much entitled to

the profits after & Revenue Court partition as they were before the

partition. The only requisite under section 107 of the Land_

Revenue Act is that the person applying for partition must be a
recorded co-sharer, The widow in the present case having been

recorded as a co-sharer was entitled fo clalm partition, Her‘ ‘

position, although she was in possession in heu oE mamtena.nce, is

analogous to that of a Hindu widow mherlbmg her husba.nd’

separate property under the HinduLaw. The only deference is

that the former gets the property by virtue of some gmnt or .
family arrangemenb whereas the latter gets the property by nght'

of inheritance. In both cases the interest which vests in the

widow is for her life, ' She cannot be ousted during her life-time

nor can she be compelled to accept maintenance in any other form,
if she is already in possession of her husband’sshare in lien
of her maintenance; Yellowa v. Bhimangovda (4); Mayne's
(1) {1866) L Ry 1 Q. B, 1. (3) (1890) Weekly Notes, 1895, 84,
(2) (1897} L L. R., 10 ALL 324,  (4)_(1898) L L, R,, 18 Bom., 453,
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Hindu Law, 7th Edition, paragraphs 395, 896 and 397. The
law applicable toa Hindu widow entitling her to claim parti-
tion under the Revenue Law, would be quite applicable to a
case like the present. This case approaches very nearly the
case reported in L L. R, 3 All, 400, which wasa case of a
Hindu widow claiming partition under the Revenue Act., The case
of Bhoop Singh v. Phool Kower (1) relied on by the other side,
isnot to the point, inasmuch as the facts of the case, as set forth in
the judgement, do not disclose whether the woman claiming parti-
tion in that case, was a ¢ recorded co-sharer ” Moreover the law

. applicable to parfition there was materially different from the

present law. In Act XIX of 1363, section 3, the words used were
“ recorded proprietor,” and not “recorded cosharer.” The latter
terms were brought in for the first time in Act XIX of 1873,
A proprietor may be a co-sharer but all co-sharers are not proprie-
tors. Besides, a Hindu widow who is in possession of property in
liou of maintenance, holdsa charge over the property in her
possession, and the charge will hold geod for her life-time ; Mayne's
Hindu Law, 7th Edition, paragraph 460, In this aspect the
present case is governed by the case of Habmbullah Y. Musarm-
mat Kushimba (2).

Babu Sorat Chandar Chaudhriin reply :—

The case of Habibullah v. Musammat Kushimba was one of a
Muhammadan widow in possession of her hushand’s property in
lieu of her dower. Her right was a much higher right than that
of a Hindu widow in possession of property in lieu of maintenance,
Moreover in Act XIX of 1863, section 3, the word ‘propristor’ was
used where the word ‘co-sharer’ now.occurs, and, there being no
substantial change in the law on that point, it may be taken that
the word proprletor was used synonymously Wwith the word
“ eg-gharer.”

Byves and Piceort, JJ :—The facts out of which this appea.l
arises are as follows :—Mohan Singh was the owner of some zamin-
dari property. He had three sons, Prem Singh, Gaila and Pema,
Prem Singh died in the life-time of his father, leaving surviving
him a widow, Musammat Jas Kunwar (plaintiff respondent)
After the death of Mohan Singh, his property was recorded in - the

{1) {1667) N-WP, W, G, Rep,, 308.  (2) (4905} 8 A, L. J., 481, -
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names of Gaila, Musammast Jas Kunwar and Pema. Subsequently
Gaila died and the names of his widow and sons were recorded in
the khewat instead of his own name. On the 13th of November,
1611, Musammat Jas Kunwar instituted a suit in the Revenue
Court for imperfect partition in respect of a one-third share of the
property which had originally belonged to Mohan Singh, stating in
her plaint that she was * the owner, zamindar and co-sharer of
one-third out of one-fourth share in the holdings bearing khewat
Nos. 22, 28 and 88 in mauza Nehru,” and was in possession there-
of. The reason for seeking partition, she alleged, was because
there were constant disputes between the parties owing to the
property being joint. Pema, defendant appellant, objected under
section 111 of the Revenue Act, on the ground that Musammat Jas
Kunwar’s name had been entered in the Revenue papers merely
for her consolation, and that she was not in possession as a co-sharer,
but had been receiving maintenance only, and that was all that she
was entitled to,

The first courf framed, among others, two issues, as to the entry
of Musammat Jas Kunwar’s name in the khewat and as to her
possession. ' That courh decided both these issues in the plaintiff’s

favour and disallowed Pema’s objection. On a,ppeal the learned

District Judge found as follows :—
« It appears that Musammat Jas Kunwar has been in posses
sion of her husband’s share, and I find accordingly, As her

husband predeceased her father-inlaw, it appears, that she was .

allowed ber husband’s share on her father-in-law’s death, in lieu of
maintenance and by way of consolation and she was recorded at
Mohan Singh's death as a co-sharer. She is entitled then to parti-
tion of the share recorded in her name, Itis clear that Musam-
mat Jas Kunwar has not absolute ownership.” He dismissed the

appeal,
It has been contended before us bhat on the facts found, Mu

sammat Jas Kunwar is not entitled to partition, because she cannot

be said to be a co-sharer, and the mere fact that she is recorded in
the khewat as such, does not make her aco-sharer. It is argued

that she has not even the limited estate of a Hindu widow in poss-
ession of her deceased husband’s share. As her husband died in the

life-time of her father-ig:law, the usmost that she was entitled to,
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was maintenance, and the findings of the court below amount to
nothing more than this, that the family, instead of paying her a
certain sum annually, put her in possession of a share of the family
property in lien of maintenance. ‘
No doubt her brothers-in-law, the real co-sharers of the proper-
ty, might have agreed to give her an absolute title to the share
which would have belonged to her husband, if he had been living,
or any other share, but the finding of the lower appellate court that
she has not an absolube ownership, shows that this was not done.
In our opinion, this contention is correct, Under section 107
of the Revenue Act, a recorded co-sharer of a mahal may apply
for partition to the Revenue court. On such application being
properly made, the Collector is required to issue & proclamation
calling on the other zecorded co-sharers in the mahal to appear
and state their objection, if any, to the partition, If objection is
made by a recorded co-sharer the court may, under section 111, if
the objection involves a question of proprietary title which has
7ot already heen determined by a court of competent jurisdiction,
inquire info the merits of the objection. This shows that the mere
fact that the applicant for partition is recorded as a co-sharer, and
has been In possession of his share, does not entitle him to obfain
partition. If a person, although recorded as a co-sharer and in
possession, is proved not to be in facha co-sharer, the court cannob
make a partition in his favour. This view was adopted as
Jong ago as 1867in the case of Bhoop Singh v. Phool Kower
(1). There it was held that the proprietary right to a share in an
undivided estate, which includes and carries with it a right to claim
and enforce a partition of thaf share, must be a right of absolute
gnd unlimited nature, and does not belong to a Hindu widow who
has been placed in possession of her deceased husband’s share for
her maintenance. Consequently where the widow is mot an
absolute proprietor, but simply an assignee of the profits for her-
maintenance, she cannot claim partltlon of the shareso asmgned.
Act No, XIX of 1863 was in force when that case was decided.
We have examined its provisions and find that they are substantis
ally the same as in the present Revenue Act ; only there the term
" prﬁpriemr * i used instead of “ co-sharer.” But inour opinion,
Q) {867 N-WE, H. 0, B, p, 968,
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more especially having regard to section 111 of the present Act,
we think the two words are synonymous. That decision was con-
sidered in Jhunna Kuar v. Chain Sulh (1), where it was affirmed,
although a distinction was drawn between a widow who was not an
absolute proprietor but simply an assignee of the profits for her
maintenance, and a childless Hindu widow who had succeeded to
her deceased hushand’s share in a mahal, such share having been
his separate property, and was recorded as a co-sharer in the mahal.

On behalf of the respondent, we were pressed with the decision
in Hobibulle v. Musammat Kushimbo (2). That case, in our
opinion, has no application here. Therea Muhammadan widow in
possession of herdeceased husband's property in lieu of her dower,
and who was recorded as a co-sharer, sought partition. An objec-
tion wag raised by one Habibulla, who was not himself a recorded
co-sharer, on the ground that the widow’s possession was analogous
to that of a mortgagee, and that therefors under the proviso to
section 107 she was not entitled to partition. On appeal this Court
only decided two points ; and that caseis therefore only an autho-
rity for what it actually decided. It held (1) that Habibulla not
being a recorded co-sharer, could not raise objections under section
111, and (2) that the widow was not a mortgages within the mean-
ing of section 107. The very point we have to decide has come
up for determination before another Bench of this Court since the
arguments before us were concluded in Musymmat Kailashi

Kunwar v. Badri Prasad [S. A. No. 844 of 1918, d%lded]

on the 17th of July, 1913, by the learned Chief Justice and
Banerji, J.J. The facts of that case are on all fours with the case
“before us and we are fortified in our opinion by that decision.
In Bhupal Singh v. Mohan Singh (8) this Court, relying on
two previous decisions of Phopi Ram v. Rukmin Kuar (4) and

Imasud-din v. Surjaiti (5), has held that a Hindu widow in-

possession in lieu of maintenance, and recorded as a ¢ co-sharer, ¥
was not entitled to sue for pre-emption as a “co-sharer” in the mahal,

The result is wa allow the appeal, and, setting aside the décrees ,

of the courts below, dismiss the plaintiff's suit with costs in all
courts,

‘ : Appewl allowed,
(1) (188) L L. B, 8 ATL, 400, (8) (1897) L. L R, 19 AlL, 324,

(2 (1906) 8 A, L. 7., 484, (4) Weekly Notes, 1895, p, 94,
. (5) Weekly Notes, 1895, p. 85,
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