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Before Mr. JusUee Sir Pmmada Gharan Bafierji aftd Mr. Justice Byves. 
HABIBANS EAI and othebs (Jddgemknt-dbbtobs) d, SRI NIWAS NAIK

(DfiCBEB-BOLDBE.)**'
Civil JProeeiure Gods (1908), order XXXIV, ruU 14—Mxeouikift of deeree-— 

Usufructuary mortgage~~SuU for l̂oisession of mortgaged property—Desres 
for possession and costs—Execution for costs by attaohment of part of 7mrt> 
gaged prcperiy,
Oaitain usufriaotuary mortgagees suing for possession of fte mortgaged 

properby, wliich iad  not been delivered to them, obtained a decree for possession 
and for costs. In. eseoution of their decree for costs the mortgagees applied for 
attaohment of part of the mortgaged property. Held that this application was 
not barred by the provisions of order XXXIV, rule 14j of the Code of Civil 
Proeedizre, 1908. EMara^mal v. Daim (1) distinguished. Muhammad Ahdul 
Bashid Khan v. Dilsuklt Bai (2) referred to.

T h e  facts of this case were as follows:—
The appellants and their predeee ssors in title executed a 

usafrucfeuary mortgage in favour of one Suhba Rai on the 3rd of 
Oatober, 1887. The mortgage was assigned to Sri Niwas Rai 
Kalia and other-?, the respondents. Part of the’property mortgaged 
was in the possession of prior mortgagees and the mortgagors also 
held mortgagee rights in other property which they included in 
the mortgage. In regard to those two descriptions of property, 
it was provided in the mortgage that the morfcgagors would redeem 
the prior mortgage and fore;lo3e the mortgage held by them and 
then deliver possession to their mortgagee, Subba Rai. The 
mortgagors complied with the terms of the morfcgage so far that 
they redeemed the prior mortgage and foreclosed the mortgage 
held by them, bul; they did not deliver possession to the mortgagee. 
Thereupon the assignees of the mortgagee brought a suit for 
possession and obtained a decree, whi ĥ awarded them cosfes. In 
exerationof this decree for costs, they ̂ applied for attachment 
of the mortgaged property, that is, of the equity of redemption 
of the mortgagors in respect of the said property. The appellants 
objected to the attachment on the ground thai; it would contravene 
the provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, and that as the mortgagees are in possession under the

* Firat Appoijil No, 237 of 19l2 from a decree of Ali A-usat, oificiating Subor-'' 
flinate Judge of Ghazipur, dated the 14th of June, 1912.

(1) (1904) I  L. B., 32 m . ,  296, (2) (1905) I. L. E., 27 All, 5l7.

P 8  ' THS w m m  LAW SEPos'ra, [ t o l  x h t .



roL . XXXY.] AILAHABAD SEBIES. 51§

mortgage, they were not entitled to bring to sale the mortgagors’ 
rights. This objection was oTerruled by the court beloWj and the 
mortgagors thereupon appealed to the High Court,

Mr. Muhammad Ishaq K han, for the appellants.
Babu BUal P r c m d  Gfhosh (with him Babu Jogm dro Math 

Ohaudhri), for the respondents.
BanerjIj and Ryves JJ.;—The facts of this case are these:— 

The appellants and their predecessors in title executed a usufruc
tuary mortgage in favour of one Subba Eai on the 3rd of October, 
1887. The mortgage was assigned to Sri Hiwas Eai Ealia and 
others, the respondents. Part of the property mortgaged was in 
the possession of prior mortgagees and the mortgagors also held 
mortgagee rights in other property which they included in the 
mortgage. In regard to these two descriptions of property, it 
was' proYided in the mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the mortgage Iield by them and 
then deliver possession to their mortgagee, Subba Eai. The mort» 
gagors complied with the terms of the mortgage so far that they 
redeemed the prior mortgages and foreclosed the mortgages held 
by them, but they did not deliver possession to the mortgagee. 
Thereupon the assignees of the mortgagee brought a suit for pos
session and obtained a decree, which awarded them costs. In 
execution of the decree for costs, they have applied for attachment 
of the mortgaged property, that is, of the equity of redemption 
of the mortgagors in respect of the said property. The appellants 
objected to the attachment on the ground that it would contravene 
the provisions of order XXXIV, rule 14, of the God© of- Civil 
Procedure, and that as the mortgagees are in possession under 
the mortgage, they are not entitled to bring to sale the mortgagors’ 
rights. This objection having been overruled by the court below, 
this appeal has been preferred, and the same plea has .been reite
rated in the appeal. In our opinion, the decision of the court 
below is right. Rule 14 of order XXXIY of the Code of Civil 
Procedure provides that “ where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a claim arising under 
the mortgage, he shall not be entitled to bring the naartgagM 
property to sale otherwise than by instituting a suit for sale in 
enforcement of the mortgage.’' The question is - whether the
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1913 decre© in this case is “a decree for the repayment of money in 
satisfaction of a claim arising under the mortgage.” While it is 
c o a t e n d e d  on behalf of the appellant that as the decree for costs 
was passed in a suit brought in connection with the mortgage, and 
isj therefore, a decree in respect of a claim arising under the 
mortgage, it is urged, on the other hand, that the claim which 
the decree-holder seats to satisfy is not a claim arising under the 
mortgage, but a claim arising nnder a decree passed for costs. 
In our o p i n i o n ,  this latter contention is correct,  ̂Eule 14 seeins 
to us to p r o T i d e  for cases in which the decree-holder seeks to 
satisfy a claim which he could enforce by virtue of his mortgage, 
This rule, in our opinion, gives effect to the principle ■ of equity 
referred to by their Lordships of the Privy Council in K lm m j-  

mal T. B aim  (1) in the following terms:—“ Their Lordships throw 
no doubt on the principle, which has been acted on in many cases 
in ladia, that the mortgagee cannot, by obtaining a money decree 
for the mortgage-debt, and taking the equity of redemption in 
execution, relieve himself of his obligations as mortgagee, or 
deprive the mortgagor of his rights to redeem on accounts taken, 
and with the other safeguards usual in a suit on the mortgage.” 
In the present case the suit wMch the decree-holders brought was 
no doubt a suit relating to the mortgage, but the costs awarded 
were costs which could only be realized by virtue of the decree 
made by the court and the claim for the costs is not a claim which 
arose under the mortgage. The case is in some respects similar to 
that of Muhammad Abdul Rashid Khan  v. DiUukh The
learned counsel for the appellants also urged that under the terms 
of the mortgage deed the costs in question might be regarded as 
part of the mortgage money. We have considered the terms of the 
mortgage, and it is clear that the costs referred to in that document 
are' costs relating to the redemption of prior mortgages or to the 
obtaimng of mutation of names in respect of the mortgaged prO' 
perty which the mortgagees might incur as against third parties 
or in TTialdng applications themselves for entry of their names, 
This document does not contemplate costs of the description of 
costs now sought to be realized. The costs incurred by a mortgagee

(1) fl?04) i. L. E„ 32 Calc,, 296; (2) (1905) I. B, R., 27 AH., 617. ,
S2I.A.,23.
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whiek miglit be deemed to be a part of tbe moxtga,ge money 
are the costs referred to in rule 10 of order SXKIY, i.e., the costs 
of a suit for a decree for foreclosure, or sale or redemption. The 
costs awarded in the present case are not costs of this description, 
and therefore they could not be deemed to be a part of the mort
gage money which the moi’fcgagees were entitled to realize 'from 
the mortgaged property.

Whether the mortgagees should be permitted to bid for and 
purchase at the sale to be held in execution of their decree, is a 
matter which the court executing the decree should consider in 
the event of the mortgagees applying for leave to bid, but in our 
opinion, their prayer for sale of the mortgagor’s rights in the 
mortgaged property has been rightly allowed, and this appeal 
must fail. We accordingly dismiss it with costs.

Appeal dismissed.

Before Mr.yustice Tiidball afid Mr, JusUoe Piggott,
TJDIT TIWAEI (PtAiNTii'ff) V: BIHARI PAHDB (DaFENDANH)®,

Act [LoaaX) No. I I  of 1901 {Agra Tenancy Aot), section lOQ—OwiJ ani B m h m  
Coiorts—JurisdicUon~A;ppealr-QmsUon of proprietary right.,

The plaiutifi sued in tlie Eevenue Court to eject tha defaadant allegirtg that 
th,a land in suit was Ms oceupaEcy kolding ■ and tliat tie  defendant was. his 
sub-tenant. The defendant pleaded that he -was a eo-sharer in the. village 
and that [the land in suit was Ms hhui-kasM. Seld that no guestion of 
proprietary title was raised by the pleadings, and that no appeal, therefore, lay 
to the District Judge from the order of the. Assistant Oollector ■who' had'*-decided, 
the case in the first instance. Dal Ohmd v. Shamta (1) dissented froia,'

T he facts of this case were as follows 
The plaintiidE'alleged that he was occupancy tenant of certain 

plot and that the defendant had taken that plot, for purposes of 
cultiYation, as sub-tenant from; him. It was admitted by the 
plaintiff that the defendant was the proprietor of practically the 
whole Yiilage. The plaintiff brought this suit for ejectment in 
the Eevenue Court. The defendant pleaded that he did no-fc. 
take the' land as a sub-tenant of the plaintiff, but that he waa 
cultivating it as a proprietor, as his. Miud-hasht The Assistant

*3eeondAppealNo. 105of 1913fromadecreoofE, E. P. Eose, Additiorial' 
Jndgo of Go-rakhpur, dated tho 20th of Septombor, 1912, reversing a deorea of 
liarata Prasad, ABSistant Oollector, First Class, of Bagti, dated the 7th of 
June,l‘J12.

(1) (1905) S.A.tL. J., 17G.
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