
Singh were separafcej but it has also found tha-t; it was not establish- isig 
ed that any fraud or misrepresentation had been practised on S S T ”* 
Musammat Kolda and accordingly decreed her suit.  ̂ iJ'liji.

The learned Judge of this Court held that under the circum
stances the petition filed in mutation proceedings must be regarded 
as a family settlement and it did not require registratioHj, and on 
these grounds dismissed the plaintiff’s suit.

In our opinion, it must be presumed from the whole proceedings 
commencing with the petition for mutation, the order of the 
reYenue authorities recording the names in accordance with the 
petition, and the subsequent sales upon the strength of this record, 
that the parties entered into a family arrangement. On these 
grounds we think the decree of the learned Judge of this Court 
ought to stand. We, therefore, dismiss the appeal with costs.

Apjpeal dismissed.
Before Sir Henry BicMrds, EnigU, Ghief Justioe, and Mr. Justice Sir £rctmada 1913 

Charan Banerji.
SRI jnSHAN DAS and anoseee (P la ih tii’ss) v. YAEUB KSAH ahd oehsSs 

(Dee’ehdaetb.)*
Landlord and tenant—Tenant in possession without a patta—Swl to enforce 

hypothecation, of property as security for rent.
Held that a hypothecation of other property by oertam tenants as seourity 

for their rent was none the less enforceable heoause, though the tenants had 
executed a lidbuliat in respect of the land held by them, no patta. had been exe. 
cnted by the landlords in their favour. 8 heo Karan Singh v. Maho,raja 
Parhlm I^arain Singh (1) referred to.

T his was a suit to enforce a hypothecation of certain property 
executed by tenants as security for their rent. The tenants were 
in possession of the land leased to them, in respect of which reiat 
was due, and had executed a hahuliat therefor; but no jpo-iifa had 
been executed in their favour by the landlords, and upon this 
ground it was contended that no rent was legally exigible and the 
security was not enforceable. The court of first iiistanee decreed 
the claim; but the lower appellate court gave effect to the defen
dants’ contention and re?ersed this decree. The plaintiffs appealed 
to the High Court.

YOL. XSXV.] AH.AHABAD SIEIBS. , SOfi.

» Socond Appeal No. 82 of 1913, from a decroo of Abdui Hasan, Additional 
Subordinate Judge of Moradabad, dated the 21st of September, 1912, reversing a 
fleoioa oi Sidheskwar Mitter, Muusif of Amtoha, dated the 23rd of September 
1911. ■



1918. % 0  Hon’ble Dr. f<sj B ahadm  8dpm , for the appellants.
The Hon’ble Pandifc Moti L d  Nehru, for the respondents.

Das Richaeds, 0. J. AND B a n e b j i ,  J.—The decision of the court
• t&TOB ■ below in this case cannot be supported. Ismail Khan and Zarina 

Khatun w e  admittedly in possession of the property leaised to 
them hy the plaintiffs. To secure the rent which they agreed to 
pay for such use and occupation, they hypothecated their property. 
The present suit was one to enforce the hypothecation. The 
suit was clearly maintainable, and the court below was wrong in 
holding that because no patta was granted to the executants of the 
ks&tiEkt, the rent agreed to be paid was not payable and the 
security for its payment could not be enforced. This case is 
similar in some respects to that of Sheo K aran Singh  v. Maharaja 

Prabhu Naravn Singh (1 ). We allow the appeal, set aside the 
decree of the court below and remand the case to that court under 
order XII, rule 23, of the Code of Civil Procedure with directions 
to re-admitit under its original number in the register and to dis
pose of the other questions which arise in the case. The appellant 
must haYefche costs of this appeal. Other costs will follow the event.

dem ed amd eaw e r&mmded,

A FPELLATB q b i m i n a l .

Before Mr. Justice Tudhall and Mr. Justke Byms,
BM PIBOB t). E iM  NBWAZ.

M S o .X L V o f im  (In d im B n d  Godc , ssetims 37, 802, SO^Murder-^ 
OulpabU hmieids ftot amuntifig to murder-~Fatal assault with lathis by

3?hrea persons, brothers, attacked with MMs a fourth, against whom they 
bora a graflge, and beat Mm -with'.great severity, sa tlmt he died shortly afterwards. 
Hia sfeuli was badly fractured, and ttumetous other injuries were inflicted upon 
him. It did not appear which injuries were caused by which of the assailants, 
but the B'videnoe showed that they were acting in concert and intended to cause 
siuih bodily injury as was likely to cause death. HeU that all three assailants 
were guilty of murder. v. 8 nXbappa Ohtmmppa (2) and JSMĝ
Emperor v. KcmM (3) followed Etn$eror v. Bhola 8 i ^ h  (^), • Qmm  
>. Duma Baidya {5)j Gouridaa Matmsudra v. (6), JBlmp'ess y. Dharam
|W  [*?) and Dwsatt V. Zinp Smjjflror (8) distinguished.
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® Osiminal Appeal Ko, dOi of 1913 by the Local GoverninQnt from an order
‘ of KtamFMTSii, Sessions Judge of Band^ dated the 5th of March, 1918,

(1) (1909) I. L  B., 31 AH., 276. (5) (1896) I. I,*E.,19 Mad., 483.’
(2) (1S12) lo Bom. L. E., 308. (6) (1908) I. h. B., 36 Oalo., 659.
(8) (1912) t h .  B„ 36 All., 329. (T) Weekly Hotea, 1887, p. 286*

(8)11911)9 A, L, I., 180,


