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PRIVY COUNCIL.

PARTAB SINGH Anp Anozmer (Praivrirrs) v, BEABUTI SINGH'
" (DEPERDANT),
[On appeal from the Court of the Judicial Commissioner of Oudb, at
Lucknow]
Minor—Representation of minor in suits—Suit to set aside compromiss of and
decress in suits lo which minors were partiss—Civil Procedure Code (1882),
| Seclions 448, 456, 452—Minars unrepresented owing fo froud and mis.
representation of de faoto guardian whose interess conflicted weth theirs—

Form of decree—Civil Procedure Code (1908), section 98—4ct No. I of 1877

(Spacific Belisf Aot), section 42—Question of law. )

In this case the appellants sued for a declaration that a compromiss of
coxtain pre-emption suits and deorees based thereon, made on their behalf in
1899 when they were minors, were not binding on them having been obtained
by the fraud and misrepresentation of the respondent {(who was then their
da facto gaardian and, manager of their property) and in proceedings in which
they were, practieally unrepresented; and they prayed that they might b
restored to the position held by them prior to the date on which the eomyromise
and deorces were mads, It appeared that, although the appellants were
desoribed in the proceedings as “under the guardianship’’ of one H, P, hehad
never been properly appointed their guardian ad lifem by the Court as required
by section 443 of the Oivil Proceduze Code, 1882: that no bond fide application
had ever been made under seotion 456 to have a guardian ad litem appointed by
the CQourt; and that the leave of the Oourt had not been obtained fo entar
into the compromise on the appellant’s hehalf as was necessary under section 468,

Held that the appellants were entitled to the declaration they sough,
H. P, bad, their Lordships found, beon introduced into the suite of 1899 by the
respondlent a8 the guardian or mext friend of the appellants to advance the
interests of the respondent and to defeat the interests of the appellants, which
conflicted with those of the respondent: he had throughout acted under the
directions and on behalf of the respondent and in his interest and- conbrary to
‘the interests of the appellants, and the respondent had taken advantage of. his
position to the detiment of the appellants. There was therefore mo ome to.
protect them, and they were unrepresented in the proosedings , whioch were
therefore not binding on them. Manohar Lal v, Jadunath Singh (1) followed,

Seotion 43 of the Specifio Relief Aot (I of 1877), which had been applied to
the case by the majority of the Qourt of the Judwml Commissioner was held not
4o be applicable,

Semble the question whether on certain stated facts the relief which the
appellunts prayed for should be granted or refused, was a question of law within
the meaning of seotion 98 cf the Civil Procedure Cods (Aot V of 1908); and
whers, on a difference of opinion on that quesiion betwcen two Judges of the

# Pyesent i—Lord wamsow chd Panier, Sir SAMUEL qRIF.FILh, Sir Jomx
Enew and Mr, AMRER AL
{1y (1906) I. L R, 28 ALL, 585: L. R, 83:1. A, 128,

67

P.C*
- 1913
June, 30,

July, ¥3.




1913

PARTAB
BixcR,
o
BpasuTI
Brsaa,

488 THE INDIAN LAW REPORTS, [voL. xxXV.

Court, the case was referred under that section to a third Judge, that was the
ouly question he had jurisdiction to consider and decide.

APPEAL from a judgement and decree (14th March, 1910) of the
Court of the Judicial Commissioner of Qudh, which reversed the
judgement and decree (29¢h July, 1908) of the Subordinate Judge
of Sitapur, and dismissed the suit of the appeliants.

Tue suit was brought on the 22nd of February, 1908, for a dec-
laraiion that an agreement of compromise, dated the 15th of Decem-
ber, 1899, entered into on the plaintiffs’ behalf during their minority,
and two desrces based thereon were nut binding on them; the
plaiot alleging in effect that the compromise, and consequent with-
drawal of two suits for pre-emption (the subjects of the compromise)
were fraudulent, inasmuch as one Hari Prasad, who acted in the
said suits on behalf of the plaintiffs and was a subordinate and under
the orders of their then guardian de facto the defendant Bhabuti

Singh (now the sole respondent), had never been properly appoin-

ted by the Court as their guardian ad litem, and the Court’s
sanction to the compromise had been obtained by misrepresenta-
tion.  The relief claimed was that the. plaintiffs might be restored

. to.the position held by them prior to.the 15th of December, 1898,

the date on which the wo decrees were passed.

Biabuti Singh was the only defendant who appeared, and, so far
88 i3 now material, bis defencze was that the plaintiffs were
mdcpendently represented by Hari Prasad who had acted in their
best interests by withdrawing their sult and entering into the
compromise; and that the withdrawal, having received the sanction
of the Court, conld not be disturbed,

The circumstances prior to the suit and leading up to the
compromise will be found fully stated in the judgement of their
Lordships of the Judicial Committee, ‘

The Subordinate Judge decreed the suit with costs making the
declaration as sought by the plaintiffs.
~ From that decree the defendant preferred an appeal, which was
heard by the Jndicial Commissioner (Mr, E. CHaMIgR) and the
First Additlonal Judiclal Commissioner (Mr. L. G. Evans), who
differed in opinicn, the former holding that the appeal ought to be
dismissed, and the latter being of opinion that it should be allowed

~ and the r‘,hef claimed ;:efused to the. plamblﬁ's Mr CHAMH;R

said :
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« hold that the plaintifis were not efleotively represented in the suits of
1899, Their e fascto guardian was their opponent, who used his position to bring
about & compremise much to his own advantage and to the defriment of the
minors, I think there can be no doubt that the plaintifis are not bound by
such proceedings.” .

And to a contention that the Court had a diseretion to give or
refuse relief under section 42 of the Specific Relief Act (I of 1877),
and tha relief should in their case be refused on various grounds
he said:

«I think there-can be littls doubt that the plaintifis had not funds in band
wherewith to purchase the property, If the cases had been fought out, the
minors would have got -a decres for pre-emption, Bhabuti Singh also would,
aceording to the practice of the court, have been given a decree for pre-emption
in case the minors did not pay the purchase money within the time limited by
their decres, Bhabuti Singh would have been under no obligation to raise
money on his personal security for the minors in order to enable them to take
advantage of the decres and he would have been unable to mortgage their
property for the purpose even if he had been so minded. It is clear therefore
that Bhabuti Singh-would have done nothing fo prevent the dismissal of the
minors’ suit, - Had Bhabuti Singh adopted this course sueh a suit as the
one hefors us ocould never have been brought., . ., ., . I think it is a
question whether such a suit as this is brought under section 42 of the Specific
Reliof Act, and whether we can in the exercise of our diserstion refuse relief to the
plaintifis ; but assuming that the suit i3 brought under that section I am of
opinion that we ought to give the plaintifis relief. . -, , . As for the
argument that as Bhabuti Singh was under no obligation to claim pre-emption
on behalf of the minors he was at liberfy to direot Hari Prasad @Withdmw
their suit-and their defencs, I nesd only say that ib is quite clear thata guar-
dian is not entitled to use his ward's rights ag a means of proouring an
advantage for himself, "A suib for pre-emption was filed on behalf of the minors.
Tt was not disposed of according to law, bub was suppressed for the bepefisof
the minors’ guardian, In my opinion the Court was right in decresing the
plaintiffs’ claim."”

Mr. Evaxs agreed generally with the facts found by thé
Judicial Commissioner, bat said,

“Tn the present oase‘.the most that can he found against the defendani
is that he used the rights of the minors to obtan some personal advantage, He
did not allow any fraudulent decree to be passed agairst them, nor did lic aliow
them to be unjustly deprived of any property., It appears tome that it would
be an improper exercise of the diseretion of this Court to allow the plaintiffs to
reopen this litigation, which terminated in 1899, merely because their de faelo
guardian did not ses fit to prosecute -a” claim for pre-emption on their behalf,
espeaially when ‘it is not proved that there were any funds in his posssssion
belonging to the minors for investment in immovable property . . . .
I haI;d that this is' pre-eminently a ocsse in whish. the Court should not
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_exercige the disoretion vested in it by seotion 42 of the Specific Relief Aot and

- should refuse to grant the relief prayed for. I would allow the “appeal, énd

dismiss the olaim."” .
The Court of the Judicial Commissioner on the same day made
the following order under section 98 of the Civil Procedure Code

“(Act V of 1908).”

“ We are Hoth agreed that the sanction of & courb doss ot va-hdate a com
promise which is invalid on other grounds,

“ We ate also agresd that Bhabuti Singh was the de faclo manager of the
minors’ property, that he was not obliged to institute a suit for pre-emption on
their behalf, that he caused the suit for pre-emption to be instituted on their
behalf injorder to proteot hirself against other claimants, that Han Prasad in
withdrawing the minora’ suit and joining in the oompromlse -aoted under
Bhabuti Singh’s instructions, that if the cases had been fought out lots would
have beon drawn a8 regards the shars in Khushalpur, the minors would havs

. obtained a decres for pre-emption of the share in. Ismailganj and Bhabuti Bingh

would have been given a decree for pre-emption in ocase the minors did not pay
the purchase money within the time limited by their decres, that Bhabuti

. Bingh had funds wherewith to take advantage of the decres, that the ‘minors
. had no funds and Bhabuti Singh was under no obligation to raise funds for

them,
“ Op. these facts one of us is of opinion that the plamtlﬁa shou]d be gwan a

. deolsration that the corapromise and deorees are not binding on them and thak

they are remitted to their original rights; the other is of opinion that the
suit should be dismissed. The point on which we dlﬁet is oerta.mly not a
queﬁuon of fact, After hearing counsel for the parties we hold that it is a point
of law within the meaning of seotiion 98 of the Code of Civil Prosedure and we

accordingly direct that the appeal be laid before the second Additional Judieial
Comnmssioner under that section.”

The matter was therefore re-argued before the Second Add1~

‘tional Judicial Commissioner (Mr. T. C. Precorr), who agreed

wubstantially with the First Additional Judicial Commissioner,
seing of opinion that the only facts with which the Court trying
ihe case was not acquainted at the time when it accepted the
:ompromise of the 15th of December, 1899, were that the suit for
pre-emption in which the minors were plaintiffs (177 of 1899) had
never been seriously intended to succeed, and that a decree for
pre-emption in favour of the plaintiffs in that suit would, so far as
can now be ascertained, have resulted in no benefit to the latter.
In my opinion the case for the plaintiffs breaks down because these
were nob material facts from the point of view of the decision of
bhe suits of 1899, and becausé their concealment on- the- pa.rt‘ of
Bhabuti Singh, if it was frandulent at all; ‘was not a fraud on the
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minor plaintiffs but on certain otber possible pre-emptors who
“might have been thereby discouraged from asserting their right.
The appeal from the Subordinate Judge was therefore allowed
- and the suit dismissed with costs in both Courts.
On this appeal—
Arthur Grey and R, Jacob for the appellants contended that they
were not effectively represented in either of the suits for pre-emp-
“tion in 1899, and that the respondent used his position as their
guardian to bring about a compromise much to his own advantage,
and to the detriment of the appellants. That was the finding
of the Judicial Commissioner, and it was submitted that it was
correct, and that he was right in holding that the appellants were
not bound by such proceedings. Though they were described as
under the guardianship of Hari Prasad, he was never appointed
their guardian ad litem by any order of the Court as required by
section 443 of the Civil Procedure Code, 1882 ; and admittedly no
- bond fide application was ever made for that purpose under section
456. The compromise was signed by Hari Prasad as guardian
of the appellants, but no sanction of the Court to it was ever
asked for or obtained as required by section 462 of the Code.
Reference was made to Manohar Lal v. Jadunath Singh (1), in
which under similar circumstances it was declared that.a compro-
mise was not binding, and the minors were remitted to their
original rights. In the appellate Court the effect of the findings
and judgements of the Judicial Commissioner and the First
Additional Judicial Commissioner was that under section 98 of the
Civil Procedure Code, 1908 (corresponding with section 575 of the
Code of 1882) the appeal stood dismissedmand the decree of the
Subordinate Judge confirmed. The exercise of the discretion of
. the Court to grant or refuse relief to the plaintiffs under section
42 of the Specific. Relief Act (I of 1877) was not a point of law
,Within the meaning of section 98 of the Code, and a difference of
opinion between the Judges on that point did not justify the
reference of the case to a third Judge, even if the Court, after
bhaving delivered judgement had power to refor ihe case 4t all to
“ another Judge, which it was submitted it had not: Lal Singh v,
Ghansham Singh (2) was referred to. .The Sccond Judicial
{1) (1906) I, L. R, 28 All, 585 (589):  (2) (1687) I. L. B, 9 All, 636 (649).
L R, 831 4,199 (192).
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Commissioner exceeded his powers in coming to any finding apart
from the specific point of law (assuming it was such) referred to
him, and his judgement was, so far, irrelevant. Upon the facts
found by the Bench of two Judges who first heard the appeal, the
appellate Court had no discretion to refuse the relief claimed by
the appellants. Their omission to ask in terms that the decree in
their pre-emption suit should be set aside did not disentitle them
to relief in the form of the declaration they sought. Reference
was made to Jsri Dut Koer v. Hamsbutti Koerain (1). Even if
such a discretion existed, it had been exercised by the Subordinate
Judge in‘favour of the appellants and no sufficient reasons had
been given for interfering with his exercise of discretion as the
decree appealed from had done.

[De Gruyther, K. (., said he did not contend that section 42 of
the Specific Relief Act had any application at all to the case.]

De Gruyther, K. C. and G. R. Lowndes, for the respondent
contended that the dismissal of the pre-emption suit in which the
appellants were plaintiffs was not procured by any fraud upon
them by the respondent ; that had been found by the Judgement
appealed from, Nor had the dismissal of that suit been shown to
have been in any way prejudicial to the interests the appellants
then had. If thab suit had been contested to the end, the appel-
lants would have been unable to take advantage of any decree that
might have been passed in their favour., There was also in the
evidence recorded in the present suit nothing to show that the said
suib of 1899 was not instituted bond fide in the interests of the
appellants. The present suit, it was submitted, having been filed
for the purpose of obtaining a declaratory decree only, was bad in
form, inasmuch ag it did not pray that the decree in the suit of
1899 in which the appellants were plaintiffs should be set aside.
But, assuming that it was rightly framed in asking only for a
declaratory decree, the Court had a discretion as to granting or
refusing such declaration, and that discretion had been properly
exercised by the appellate Court, because the appellants were not
under the circumstances of the case entitled to the relief they
claimed. Reference was made to the Oudh Laws Act (XVIII of
1876), sections 6 and 9; as to the nature and extens of rights of

(1) (1888) I. L R, 10 Calo, 324 (332): L. R, 10 I, A, 150 (156).
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. . . : . 1913
pre-emption ashaving preference over other claims though the period :
of time within which they must be brough was limited, namely, ~ EAEM®
one year from the date of sale. The appeal should be dismissed. Ba o

Avthur Grey veplied. Suxam.
1918, July 23rd :—~The judgement of their Lordships was o
delivered by Sir JoEN EDGE :—
The suit in which this appeal from a decree of the court of
the Judicial Commissioner of Oudh has arisen was brought by
Kunwar Partab Singh and Kunwar Ahbaran Singh in the Court
of the Subordinate Judge of Sitapur against Bhabuti Singh
and others on the 22nd of February, 1908. The plaintiffs, who
ars the appellants here, sought by their suit to have it declared
that a decree which was made on the 15th of December, 1899, in a
sui for pre-emption which had been brought by Bhabuti Singh,
who is respondent here, on the 26th of June, 1899, against certain
vendees and others, and in which the appellants, who were then
minors, had been added as defendants, was not binding as against
them. The plaintiffs appellants also sought in this suit to havea
decree set aside which had been made on the 15th of December,
1899, in a suit for pre-emption which had been brought on the 27th
of July, 1899, by them under the guardiapship of one Hari Prasad-
againsi vendees and others and in which Bhabuti Singh had been
added as a defendant, and they claimed to be restored to- the
position which they had held prior to the 15th of December, 1899,
and such other relief as they were entitled to. .
The material facts which their Lordships find are- briefly - as
follows. The plaintiffs were the sons of Raja, Balbhaddar- Singh,
who died on the 27th of December, 1897. The property of the-joint
family consisted of, amongst other things, shares in Mahal
Ismailganj apd Mahal Khushalpur, in respect of which Raja
Balbhaddar Singh was at his death recorded in the Revenue
Puapers as the proprietor. After the death of Raja Balbhaddar
Singh the defendant respondent, Bhabuti Singh, assuming to act
as the guardian of the plaintiffs and as the manager of their
property, obtained in April, 1898, mutation of names-in the
Revenue Papers in their favour. ‘Syed Muharamad Ismail, Syed
Idur Hasan snd Syed Mohammad Sadig on the 3id of August,
1898, sold cerfain shares in mahal Ismailganj and makial Khushalpur
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1943 to Munshi Niaz Ahmad, Babu Ram and Bhagwan Das. It was
“pamman in respect of that sale that the suits for pre-emption of the 26th of

Ervom June, 1899, and the 27th of July, 1899, were brought. The vendors

Bﬁfﬁm - and the vendees were original defendants to these suits, Bhabuti

SINGE.  Gingh had a right of pre-emption equal bub not superior to the
right of pre-emption of Partab Singh and Ahbaran Singh in
respecs of the shares which were sold in Mahal Khushalpur, and he
had a right of pre-emption inferior to theirs in respect of the
shares which were sold in Mahal Ismailganj. It is obvious that the
interests of the minors Partab Singh and Ahbaran Singh conflicted
with the interests of Bhabuti Singh. On the 26th of June, 1899,
Bhabuti Singh, on his own behalf, brought a suit to pre-empt the
shares which had been sold in the two mahals, and made the
vendors and vendees defendants to the suit. On the 5th of August,
1899, Bhabuti Singh caused Partab Singh and Ahbaran Singh, who
were then minors, to be added as defendants to that suit..
Aceording to the amended plaint, Partab Singh and Ahbaran Singh,
minors, under the guardianship of Hari Prasad, were added
a3 defendants under an order, dated the 5th of August, 1899. The
Courtappears to have made an order on the 5th of August, 1899, that
Partab Singh and Abbaran Singh should be added as defendants,
but it does not appear that the Court had ordered that they should
be added as defendants under the guardianship of Hari Prasad.
The amendment of the plaint adding Partab Singh and Ahbaran
Singhas defendants was not attested by the signature of the Judge.
No order appointing Hari Prasad as a guardian for the suit for
Partab Singh or Ahbaran Sing% wag applied for or was made.
By section 443 of the Code of Civil Procedure, 1882, it was
enacted that—

“Where the defendant to a suit is & mmor, the Court, on bemg satisfed of

the act of his minority, shall appomta propet person to be guardian for the

suif for such minor, to put in the defencs fof such mmoz, and generally to agt”
on his behalf in the oonduet of the suit.” -

By section 441 of the same Cods it was ena.cted that—

“ Every applioation o the Court on behalf of & minor (other than an appli-
sation under section 449) shall be made by his nexii friend, or by his gua:dmn
!pr the suit.”

The result is that the minors, Paxtab Singh and Ahbar'a.n'Slngh

were not in law represented in the suit which was_brought by
Bhabuti Singh,
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" On thie 27th of July, 1899, Bhabuti'Singh, who was then the de
Jfacto guardian of the minors Partab Singh and Ahbaran Singh,
and the manager of their property, caused a suit for pre-emption
in respect of the sale of the 8rd of August, 1898, to be brought by
Partab Singh and Ahbaran Singh under the guardianship of Harl
Prasad against the same vendors and vendess who were
defendants to the suit of the 26th of June, 1899. The shares which
1t was sought to pre-empt by the suit of the 27th of July, 1899, were
the same shares which it had been sought to pre-empt by the suit of
the 26th of June, 1899. On the Tth of August, 1899, Bhabuti Singh
was added as a defendant to the suit of the 27th of July, 1899. On
the 27th of July, 1899, Hari Prasad had in the'snit in which Partab
Singh and Ahbaran Singh were the plaintiffs filed an application to
be appointed their guardian ad litem. The application purported
to be made under section 456 of the Cods of Civil Procedurs, 1882.
The Subordinate Judge to whom the application was made, by his
order of the 27th of July, 1899, held that the application was
unnecessary, and directed that the costs should be borne by the
plaintiffs in that suib in any event.

Bhabuti Singh, the vendors, the vendees, and Hari Prasad,
professing to act on behalf of Partab Singh and Ahbaran Singh,
entered into an agreement of compromise, and on the 15th of
December, 1899, filed in the suit in which Bhabuti Singh was the
plaintiff a petition in which it was stated that it was agreed that
Bhabuti Singh should pay Rs. 15,000 without costs to the vendees,
and that a decree for possession of the property sold should be
passed in favour of Bhabuti Singh by right of pre-emption, On
that petition the then Subordinate Judge passed a decree in that
suit in favour of Bhabuti Singh. As Hari Prasad had not been
appointéd guardian for the suit for the minors Partab Singh and
Ahbaran Singh, they were in law unrepresented, and the decree
did not bind them. Further, Hari Prasad had not obtained the
leave of the Court to enter into that agreement of compromise on
behalf of the minors Partab Singh and Ahbaran Singh,

In pursuance of the agreement of compromise to which their
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Lordships have, referred, Hari Prasad, professing to act as guar-

dian of the minors Partab Singh and Ahbaran Singh;fon the 15th

of December, 1899, presented to'the Court a petition in’the suit in
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which Partab Singh and Ahbaran Singh were the plaintiffs, in

" which it was stated that it had been settled between the parties

that a decree should be passed in favour of Bhabuti Singh in his
suit; that the compromise had been filed in Court; and that Par-
tab Singh and A bbaran Singh were willing to withdraw their claim;
and it was prayed that the withdrawal of their claim should be
sanctioned, and that their suit should be dismissed. That petition
was signed by Hari Prasad, Bhabuti Singh, the vendors, and the
vendees. Hari Prasad appeared in Court in support of that peti-
tion, and stated that :— Since Bhabuti Singh has acquired this
hekkiat on the basis of pre-emption, therefore the minors have
now no objection, and they do not advance 2 claim to the said
hakkiat as against Bhabuti Singh” On that petition the then
Subordinate Judge dismissed the suit of Partab Singh and Ahbaran
Singh, It does not appear that the Subordinate Judge was in-
formed that the minors Partab Singh and Ahbaran Singh were in
law unrepresented in the suit of the 26th of June, 1899, in which
Bhabuti Singh had obtained a decree as against them and others
for the pre-emption of the shares which Partab Singh and Ahbaran
Singh were in their suit claiming to pre-empt ; nor does it appear
that the Subordinate Judge was informed that the petition for the
dismissal of the suit of Partab Singh and Ahbaran Singh was made
in pursuance of an agreement of compromise which Hari Prasad
acting as next friend of the minors Partab Singh and Ahbaran
Singh, had entered into without the leave of the Court. This
Board has held in Manohar Lol v. Jadumath Singh, (1) that in
cases to which section 462 of the Code of Civil Procedure, 1882,
applies there ought to ba evidence that the attention of the Court -
was directly called to the fact that a minor was a party to the
compromise, and it ought to be shown, by an order on petition, or
in some way not open to doubt, that the leave of the Court was
obtained, and that it is not sufficient proof that the exigencios of
section 462 were complied with o show that the minor was
deseribed in the title of the suit as a minor, as in that case, suing
“under the guardianship of his mother,” and thal the terms of
the compromise wers before the Court. The agreemenl of
sompromise in pursuance of which Hari Prasad obtained the
(1) (1906} 1L, R, 28 AlL, 585 : L. R, 33 1. A,, 128,
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dismissal of the suit of Partab Singh and Ahbaran Singh was
void as against them and on that ground, if there were mo other,
they are entitled to have the decree dismissing the suif of the 27th
of July, 1899, set aside.

Hari Prasad had been & karinda of Raja Balbhaddar Singh,
and he acted ina subordinate capacity under Bhabuti Singhin
the management of the property of Partab Singh and Ahbaran
Singh after Bhabuti Singh assumed the guardianship of the minors.
Their Lordships agree with the learned Judical Commissioner
that in the proceedings to which they have referred  Hari Prasad
was a mere dummy, that there was no one to protect the interests
of the plaintiffs (Partab Singh and Ahbaran Singh), and that in
fact Bhabuti Singh took advantage of his position.” Their Lord-
ships find that Hari Prasad was introduced into the suits of 1899
by Bhabuti Singh as the guardian or next friend of the minors
Partab Singh and Ahbaran Singh to advance the interests of
Bhabuti Singh and to defeat the interests of Partab Singh and
Ahbaran Singh, for whom previously and subsequently Bhabuti
Singh was acting as guardian and as the manager of their property,
Hari Prasad throughout acted under the directions and on behalf
of Bhabuti Singh and in his interests, and contrary to the interests
of Partab Singh and Ahbaran Singh and to their detriment.
Upon these findings of fact it follows as an obvious conclusion
that the compromise and the proceedings which were taken in

pursuance of 1t were nob binding upon Partab Singh and Ahbaran

Singh, and it is clear, apart from the other considerations which
their Lordships have already discussed, that Partab Singh and
Ahbaran Singh are also on these findings of fact entitled to relief,
The Subordinate Judge of Sitapur in this suit gave Partab
Singh and Ahbazran Singh a decree on the 29th of July, 1908, From
that decree Bhabufi Singh appealed to the Court of the Judicial
Commissioner ‘of Oudh, The appeal was heard by a Bench
consisting of the Judicial Commissioner and the First Additional
Judicial Commissioner, The learned Judicial Commissioner, on
the facts found by him, held that Partab Singh and Ahbaran Singh
were entitled to the decree which they had obtained from the
Subordinate Judge, and that the appeal should be dismissed with
costs, The First Additional Judicial Commissioner agreed with
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the findings of the Judicial Commissioner on all the material facts,

- In his judgement the First Additional Judicial Commissioner

stated :—

«1agree with my learned colleague in holding, that it is satisfactorily
established that the appellant [Bhabuti Singh] was de facto manager of the
minors' property at that time [1899], and that Hari Prasad in withdrawing
the minors’ suit acted under his instructions, If the case had been fought out
the minors [Partab Singh and Ahbaran Singh] would probably have obtajned a
decree for the larger portion of the property and lots might have been drawn
with respect to a smaller portion thereof, In arranging for this compromise the
sppellant acted in his own interests, and fhe reason why he got a pre-emptive
guib instituted on behalf of the minors was to profect himself in case other
persons who had a better right of pre-emption than himself instituied suits
claiming pre-emption of,the property, After the period of Lmitation for such
guite bad expired he withdrew the minors’ olaim land obtained a decres in hig
own favour.”

Notwithstanding that finding the First Addmona.l Judicial Com-
missioner, for reasons which appear to their Lordships to be irrele-
vant, considered that, exercising a discretion under section 42 of
the Specific Relief Act, 1877, he ought to refuse to grani the relief
for which Partab Singh and Ahbaran Singh had prayed, and held -
that the appeal should be allowed and the suit dismissed with costs.
Section 42 of the Specific Relief Act, 1877, did not apply, Tle
Judicial Commissioner and the First Additional Judicial Commis-.
sioner having differed in opinion on the point of law as to whether
section 42 of the Specific Relief Act, 1877, applied to the case,
directed that the appeal shonld be laid before the Second Additional
Judicial Commissioner under section 98 of the Code of Civil
Procedure, 1903, The Second Additional Judicial Commissioner
did not apparently confine himself to a consideration of the poing
of law, with which alone he had under section 98 of the Code of

 Civil Procedure, 1908, jurisdiction to deal ; he apparently agreed
" with the opinion of the First Additional Judicial Commissioner

that section 42 of the Specific Relief Act, 1877, applied, and held

"that the appeal should be allowed and the suif should be dismissed

with costs in both Courts. In accordance with the opinions of the
First Additional Judicial Commissioner and the Second Additional

Judicial Corurnissioner a decrec was passed on the 14th of March,

1910, by the Court of the Judicial Commissioner of Oudh allowing =
the appeal and dismissing the suit with costs. From thab decrée -
“this appeal has been brought.
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Their Lordships are of opinion that this appeal ‘should be
allowed and the decree of the Court of the Judicial Commissioner
should be set aside, and that the appellants, Partab Singh and
Abharan Singh, should have a decree sefting aside the decree of
the 15th of December, 1899, in their suit,and declaring that the
agreement of compromise and the decree of the 15th of December,
1899, in the suit of Bhabuti Singh are not binding upon them or
either of them, and that they are entitled to such rights as they
had before their suit was dismissed on the[15th of December, 1899,
heir Lordships will advise His Majesty accordingly. Bhabuti
Singh the respondent must pay the costs of this appeal and of his
appeal to the Court of the Judicial Commissioner of Qudb.

Appeal allowed.
Solicitors for the appellants :Ranken Ford, Ford & Chester.
Solicitors for the respondent :—T7. L. Wilson & Co.
J. V. W.

APPELLATE CIVIL.

Before Mr. Justics Ryves and Mr, Justice Lyle.
BABU RAM (Derexpant) 9. SAID-UN-NISSA AxD oTEERS (PLAINTIFSS)®,
Aot No. VIII of 1830 (Guardians and Wards Act), section 29——Guardian
and minor—Certificated guardian—QSale—Powers of certiﬁoaied guardion
different from those of a guardian under the general ruls of low,

The powers of a certificated guardian are regulated and defined by the
Guardians and Wards Act, and the rule of law, that, there being no mutuality
in a contract to which & minor was a party, it could not be enforsed by him, does
not apply to a contract for the sale of immovable property entered-into by the
certificated guardian of a minor with the sanction of the Oourt; such & contract is

valid and & suit for damages for breach of the contract will lie on behalf of the

minor. Mir Sarwarjon v, Fakhruddin Mahomed Chowdhuri (1) distinguishsd.
THE facts of this case are set forth in the judgement of the
“Court; but, briefly, this was a suit for damages on account of the
breach by the defendant of a contract to purchase certain
immovable property, entered into with the certificated guardian of

certain minors with she sanction of the Court. The property was
subsequently sold by auction at less than the covenanted prme ;-

* Segond Appeal No. 42 of 1913 from a decres of D, L. Johnston, sttnct
Tulge of Meerut, dated the 2nd of Oefober, 1913, modifying a decres of
Mubammad Husain, First Additional Subordinate Judge of Meurut, dated ths

R4th of July, 1912, ‘
: (1) 19124 I. I, R..-39 Calo.. 232,
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