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exists, it extends to giving a right of a sharer in one mahal, who
is a relation, a preference over a sharer in another mahal who is
no relation. We think that the clause, as a whole, can have no
other meaning. We, therefore, think the decree of the court
below was erroneous and ought to be set aside. Before, however,
finally deciding this appeal, it will be necessary to refer an issue
to the court below, namely :—

What was the true sale consideration ?

We accordingly refer the above issue to the court below., The
court below will receive such evidence relevant to this issue as the
parties may adduce. On return of the finding, the usual ten days
will be allowed for filing objections.

Issue remitted.

Besfors Sir Hemry Richards, Enight, Chief Justice, and Mr. Justics 8ir Pramada
Charasn Banerji.
MAHADEQ SINGH awp anorE=r (Drorps-Horpees) v. SHEO XARAN
SINGH AwD ANOTHER (JUDGEMENT-DEBTORE).*
Hinduy law-~Daughter’'s estatc—Decroe for possession of father's estais obtained
by daughter——Right of daughter’s sons to execuis such decres
The daughter of a szparated Hindn obtainad a decres for possession of her
father's estate against csrtain trespassers, Before, however, she could obtain
possession, she died and her sons applied for execution. Held that the daugh-
ter represented her father’s estate when she brought her suit for possession and
that parsons who succseded to the estate were enbitled to execute the decres
which she had obtained.

Tars was an appeal under section 10 of the Letters Patent from
a judgement of a single Judge of the Court. The facts of the
caseare stated in the judgement under appeal which was as

follows :—

“The two respondents Mahadeo Singh and Basdeo Singh, with their mother
Lalkhypati Kuar, instibuted o suit for recovery of possession of certain immovable
property against one Jagram Singh, on the allegation that the properfy in suif
belonged to one Sarup Singh, who was the father of Lalkhpati Kuar and grand-
father of the rezpondents. Jagram Singh wasa collateral of Sarup Singh. He
resisted the suit on various grounds. The claim of the respondents was
dismissed on the grownd that it was premature and that it could not be brought
in the life-time of their mother ; Luta desree was passed in favour of Lakbpati
Kuar in her own right as the daughter of Surup Singh. She was decréed a daugh- -
tor’s estate, The first court passed the deares in her favour on the 26tk of

* Appeal No. 45 of 1913 undst mection 10 of the Letters Patent,
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November, 1909, and it was upheld on appeal on the 13th of May, 1910. Both Mus-
ammat Takhpati Kuar and Jagram died before the decree could be execuled. The
tiwo respondents, the sons of Lakhpati Kuar, filed an application in the court of
the Munsif of Azamgarh for execution of the decreein favour of their mother
againgt the appellants, who are the legal representatives of Jagram Singh. The
apppellants opposed the application for execution, on the ground, among others,
that the decree in favour of Lakhpati Kuar-awarded her a life-sstate only and
oould not be execuied after her death, The learned Munsif gave effect to this
plea and rejectad the application, On appeal the learned District Judge reversed
the decree of the first court on the ground that the respondents were the legal
representabives of Musammat Lakhpati Kuar, the original decree-holder, and
that for that reason the decree could be executed by them, The appellants have
come up in second appeal to this Court and press the plea upon which the
application was dismissed by the learned Munsif, I think that this appeal
must prevail The question at issue between the parties is not whether the res.
pondents are or ara not the legal representatives of Musammat Lakhpati Kuar, but
whether the decres in favour of Lakhpati Kuar is capable of execution after her
death. It is admitted that the decres was passed in her favour as the danghter
of Sarup Singh, giving her a daughter’s estate in respeot of the property relating
to whioh the dearee was passed in her favour. After her death the decree
became inoperative. Itmay be that the two respondents have a right to succeed -
$o that property in preferance to the collaterals of Sarup Singh. Bub that isa
question which should be decided between the rival claimants by a.regular suit.
The mere fact of the two respondents being the daughter’s sons of Sarup Singh
does not giveithem the right to apply for execution of a decree, which became
inoperative after the death of their mother, The appeal prevails, I seb aside

the order of the lower appellate courtand restore that of the first court. Costy -
are allowad fo the appellants, *’

The applicants appealed under section 10 of the Letters
Patent.

Dr. Surendra, Noth Sen, for the appellants :—

Musammat Lakhpatl, as owner and representative of the estate,
brought the suit for recovery of the estate from a person who was
a mere trespasser. It was not a mere personal action like a suit
for damages; she represented and was acting for the benefit of
the whole estate. After her death the appellanis became the
owners of the estate. Under such circumstances the decree
obtained by her cannotcease to be operative after her death, The
appellants are entitled to execute it, In her suit it was established :
that the property was the exclusive property of her father and”
that she Was the heir, Tt follows as a legal consequence that after
her death her sons are the owners. They need not bring a fresh -
suit to establish the same mafter against the same defendant or



VOL. XXXV.] ALLAHABAD SERIES, 483

his representatives; they are entitled to the benefit of the decree
obtained by the former holder of the estate as such.

Maulvi Muhammad Tshag, for the respondents :—

Musammat Lakhpati’s success in her suit did nof necessarily
carry with it the effect thab after her her sons would be the owners.
The sons might predecease her or be under some disqualification.
It was not a judgement in rem, but a personal decree. Under the
Hindu Law the daughter’s sons do not derive their title through
the daughter, but through the maternal grandfather. The appellants,
not being the heirs of Musammat Lakhpati but of Sarup Singh,
are not benefited by the decree in her favour. On her death the
question of the succession to Sarup Singh’s estate opens up afresh.
As sons of Musammat Lakhpati the appellants are not entitled to
execute the decree.

Dr. Surendra Nath Sen was not heard in reply.

Ricuarps, C. J., and Bangry1, J.—In this case one Musammat
Lakhpati brought a suit for possession against certain persons
who, she alleged, had taken possession of her father's estate.
She succeeded in establishing her case and getting a decree for
possession. Before, however, the decree for possession could
be executed she died, and thereupon her sons applied  for
execution, but their application was rejected by the court of
first instamce. On appeal, this decision was reversed and the
application of the appellants was allowed. In second appeal, a
learned Judge of this Court held that the decision of the court
of first instance was correct and ought to be restored. Hence the
present appeal.

In our opinion, the decree of the lower appellate court was

correct. Musammat Lakhpati undoubtedly represented her father’s’

estate when she brought the suit,and the persons who smeceeded to
the estate are entitled to execute the decres which she obtained,
Otherwise the reversioners would be obliged to instibute a fresh
suit and to litigate again the same matters against the very same
persons against whom Musammat Lakhpati had established her
case. [u principle the matter is governed by the decision of their
- Lordships of the Privy Council when they decided that, for
general purposes, the widow vepresents the estate. We can, in
the present case, make no distineiion befween a widow in possession

1918

Magapo.

Bivar
v,
SEE0 KARAN
SiNam. ¢



18

Mamapro
Sincm
v,
SERrO KARAX
Stem.

1913
Jume, 17,

484 THE INDIAN LAW REPORTS, [VoL. xx3v,

of her deceased husband’s estate and a daughter in possession
of her deceased father’s estate. We allow the appeal, set
aside the decree of the learned Judge of this Court and
restore the decree of the lower appellate court with costs in
all courts,
Appeal allowed.
Before My, Justice Sir Paramada Charan Banerjt and Mr. Justice Tudball.
ALAM BINGH (Prarsmirr) v. GOKAL SINGE AxporEEss (DEFENDANTS)S
Cdvil Procedure Code (1908), order XXXIV, rule 1— Mortgage—Suit for sale—
Intentional non<joinder of subsequent morigagee—E ffect of such nen-joinder,
Subsequently to the exacution of a morigage of a 4 biswa zamindari sharein
favour of A, 8, the mortgagor executed a further (usufructuary) mortgage of a
portion of the same share in favour of A, 8. and his brother N. 8. A.S, brought a
guit for sals on the earlier mortgage, but without making N S, party thersto,
Held, that the effect of the nonjoinder of N. 8. would not be the total dismissal

of the suit, but only of so much of it as related to thab portion of the |property
which was covered by the subsequent mortgage,

TeE facts of this case were as follows :—~

A simple mortgage, hypothecating a 4 biswa zamindari{share,
'was executed on the 21stof April, 1892, in favour of Alam Singh, On
the 28th of June, 1895, a usufructuary mortgage of 1} biswasoutof
the 4 biswas was executed in favour of Alam Singhand his separated
brother, Narain Singh. Alam Singh brought a suit on the prior
mortgage. He did not mention the second ‘mortgage and did not
make Narain Singh a party to the suit. Objection on this score’
was taken atthe earliest opportunity by the transferee of the equity
of redemption. The existence of the second mortgage was proved,
and the plaintiff was called upon to make Narain Singh a defen-
dant. The plaintiff refused to do so on the ground that ab that
time the suit had become time-harred as against Naraip Singh.
The court of first instance dismissed the suif on the ground that
Narain Singh was a necessary party and had nob been impleaded. '

This decision was upheld by the lower appellate court. The plain-

 tiff appealed to the High Court.

Mr. E. A. Howard, for the appellant:—

A subsequent mortagagee is, no doubt, a necessary party and-
order XXXIV, rule 1, requires him to be impleaded. But fallurc :

*Sacond Appeal No. 1388 of 1912 from a decres of A, Sabonadiere, Dxaﬁnct

- Tudgeof Aligath, dated the 7th of June, 1912, confirming & dscree of Rama Das, -

Munsif of Htah, dated the 2nd of February, 1911,



